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TERMS OF BUSINESS FOR PROFESSIONAL CLIENTS 

SECTION A: GENERAL TERMS 

1. Purpose and Basis of These Terms 
 

 
1.1       Sova Capital Limited ( "we"  "us"  or  "SCL")  is  authorised  and regulated by the 

Financial Conduct Authority (the "FCA") and appears on the FCA Register with firm 
reference number 225539.  We are registered in England and Wales under registered 
number 4621383.  Our registered office is located at 88 Wood Street, London, EC2V 
7RS, UK. 

 

 
1.2         The FCA's registered office is located at 12 Endeavour Square, London, E20 1JN, and 

the FCA Register can be accessed at http://www.fsa.gov.uk/register. 
 

 
1.3         These Terms (defined below) are modular and shall comprise Section A and such 

other Sections as agreed in writing with you. 
 

 
1.4         Unless  otherwise  agreed,  the  Terms  described  herein  will  apply  to  the  Services 

(defined below) which we may provide for you or any Transaction (defined below) we 
may enter into with or for you.  Nothing in these Terms shall preclude or restrict any 
duty or liability we incur to you in your capacity as our client and which arises under the 
UK regulatory system. 

 

 
1.5         Certain Transactions (defined below) we may enter into with you or on your behalf may 

be subject to additional terms as agreed from time to time.  For example, the terms of 
the relevant master agreement will prevail in the event of a conflict with these Terms. 

 

 
1.6         These Terms will be legally binding with effect from 3 January 2018 and will take effect 

after receipt by you on your beginning or continuing to undertake business with us or 

our Affiliates on or after 3 January 2018. These Terms replace any previous terms of 

business issued by us in relation to Services which may be provided under these 

Terms. 

 
 

 
2. Definitions and Interpretation 

 

 
2.1         Save where the context otherwise requires, the following words and phrases shall have 

the following meanings in these Terms: 

 
"Account" means one or more accounts in our books, in which we 

record: 
 

 
(a) all amounts credited and debited to you, and 

 

 
(b) all Assets and Cash we hold on your behalf; 

 

"Act" 
 

means the Financial Services and Markets Act 2000, as 
amended from time to time; 

http://www.fsa.gov.uk/register
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"Affiliate" means any affiliated company as defined in the FCA Rules; 

 

ñAlgorithmic Identifierò 
 

means all trading algorithm identifiers, flags or IDs used in 
relation to an order on a Market; 

 

"Applicable Regulations" 
 

means: 
 

 
(a)      the FCA Rules and any other rules of a relevant 

regulatory authority to which we or you are subject; 
 

 
(b)       rules, regulations, customs and practices from time 

to time of any Market upon which Transactions are 
executed; and 

 

 
(c)       all other applicable laws, rules and regulations as in 

force from time to time to which we or you are 
subject; 

 

"Assets" 
 

means any securities, contracts, financial instruments or 
investments of all and any description, certificates or 
instruments representing or relating to any of the foregoing, 
precious metals, warrants or warehouse receipts 
representing physical commodities, as well as all rights to 
or interests in any of the foregoing, all the income and 
rights of any kind whatsoever arising therefrom and 
proceeds of the sale of any of the foregoing; 

 

"Base Currency" 
 

means United States Dollars (USD) or such other currency 
as we may agree will be the base currency in which we will 
account to you; 

 

ñBank  Recovery  and 
Resolution Directiveò or 
ñBRRDò 

 

means Directive 2014/59/EU; 

 

ñBRRD Entityò 
 

means those EEA entities within the scope of the BRRD 
including EEA credit institutions, certain EEA investment 
firms and/or their EEA subsidiaries or parents). For the 
avoidance of doubt, this includes SCL; 

 

ñBRRD Resolution Authorityò 
 

means any resolution authority empowered to apply the 
resolution tools or exercise the resolution powers under the 
BRRD; 

 

"Business Day" 
 

a Business Day shall mean any day in England on which 
banks and Markets are open for business, save in relation 
to the payment and receipt of Russian Rubles and/or 
securities issued and listed in Russia in accordance with 
Russian regulation where "Business Day" shall mean any 
day in Russia on which commercial banks are open for 
business in Moscow; 

 

"Cash" 
 

means any money that we receive from you or hold for or 
on your behalf in the course of, or in connection with, the 
Services provided under these Terms; 
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"CASS" means the Client Assets Sourcebook as set out in the FCA 
Handbook; 

 

"Client Money" 
 

has such meaning as set forth in the FCA Rules; 

 

"Client Money and Asset 
Rules" 

 

means   the   rules   set   out   in   CASS,   as   amended, 
supplemented or replaced from time to time; 

 

"Confirmations" 
 

has  the  meaning  ascribed  to  it  in  Clause  10  of  this 
Section A; 

 

"Custody Assets" 
 

means any designated investments held for you or on your 
behalf or any other Assets which are or may be held in 
connection with securities held for you or on your behalf, 
which are subject to the FCA's Rules on safe custody; 

ñData Protection Lawò means the EU General Data Protection Regulation 
(EU) 2016/679; 

 

"Default Official" 
 

has  the  meaning  ascribed  to  it  in  Clause  26  of  this 
Section A; 

 

ñDirect Trading Participantò 
 

means a direct trading participant or a direct member of a 
Market; 

 

"DVP" 
 

means delivery versus payment in a securities transfer 
system  whereby  delivery  only  occurs  if,  and  only  if, 
payment occurs; 

 

"EEA" 
 

means the European Economic Area; 

 

"Elective Professional Client" 
 

has such meaning as set forth in the FCA Rules; 

 

"Eligible Counterparty" 
 

has such meaning as set forth in the FCA Rules; 

 

"Equivalent Assets" 
 

shall mean Assets from the same issuer, of an identical 
type, nominal value, description and amount and which 
have the same rights, provided that where any Assets are 
the subject of a corporate action or other similar event, we 
may reasonably determine what Assets are to be treated 
as "equivalent" for this purpose.   In the event that 
Equivalent Assets are not available, this expression shall 
mean Cash of equivalent value; 

 

"EU" 
 

means the member states forming the European Union and 
the member states forming the EEA; 

 

"Event of Default" 
 

has  the  meaning  ascribed  to  it  in  Clause  26  of  this 
Section A; 

 

"Exchange Impediment" 
 

has  the  meaning  ascribed  to  it  in  Clause  8.2  of  this 
Section A; 

 

"FATCA" 
 

the Foreign Account Tax Compliance Act included in 

Sections 1471 through 1474 (inclusive) of the U.S. Internal 
Revenue Code of 1986, as amended from time to time; 
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"Fees" has  the  meaning  ascribed  to  it  in  Clause  17  of  this 
Section A; 

 

"FOP" 
 

means free of payment whereby delivery of securities is 
made without a corresponding payment of funds; 

 

"FCA" 
 

means  the  Financial  Conduct  Authority  of  the  United 
Kingdom or its successors; 

 

ñHFT Regulationsò 
 

means applicable laws (including, but not limited to MiFID 
and its accompanying and subsidiary legislation and 
regulations and national implementing measures), rules, 
regulations of government authorities, self-regulatory 
organisations  and  other  supra-national  bodies  and 
Markets, including any interpretative guidelines of such 
entities relating to algorithmic trading; 

 

"FCA Handbook" 
 

means  the  FCA's  Handbook  of  Rules  and  Guidance 
(http://www.fshandbook.info/FS/html/FCA/); 

 

"FCA Rules" 
 

means the rules and guidance issued by the FCA from time 
to time, including without limitation, the FCA Handbook; 

 

"Loss" 
 

means any and all losses, damages, costs, liabilities or 
expenses (including reasonable legal fees) of any kind; 
including any loss of bargain, cost of funding or, at the 
election of the Party incurring losses, but without 
duplication, loss or cost incurred as a result of terminating, 
liquidating,  obtaining  or  re-establishing  any  hedge  or 
related trading position (or any gain resulting from any of 
them). Loss includes losses and costs (or gains) in respect 
of any payment or delivery required to have been made; 

 

"Margin" 
 

means such amount of Assets or Cash, in a form and 
amount acceptable to us, as we, in our sole discretion, 
deem  to  be  necessary  to  secure  or  otherwise  cover 
present, future, actual, contingent or prospective 
obligations; 

 

"Market" 
 

means any Regulated Market,MTF, OTF   or any other 
market,  exchange  or  trading  system,  on  which 
Transactions are effected pursuant to these Terms, as well 
as the central counterparty, clearing house or settlement 
system of any of the foregoing; 

 

ñMiFIDò 
 

means Directive 2014/65/EU of the European Parliament 
and the Council of 15 May 2014 on markets in financial 
instruments; 

 

"MTF" 
 

means multilateral trading facility as defined in the FCA 
Rules; 

 

"Notices" 
 

has  the  meaning  ascribed  to  it  in  Clause  10  of  this 
Section A; 

http://www.fshandbook.info/FS/html/FCA/)%3B
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"Obligations" means obligations, present or future, actual, contingent or 
prospective, owed, or which may become owing, by you to 
us under any Transaction or designated by us in writing; 

"Order Execution Policy" means our then current order execution policy as published 
on our website at www.otkritie-capital.com/en/tob/current; 

ñOTFò means an organised trading facility as defined in the FCA 
Rules; 

ñPersonal Dataò means personal data as defined in the Data Protection 
Law; 

"Position" means a position that has been opened for the sale or 
purchase of Assets or giving a right to sell or purchase or 
deliver or receive Assets on a future date; 

"Professional Client" has such meaning as set forth in the FCA Rules; 

ñRegulated Marketò has such meaning as set forth in the FCA Rules; 

"Retail Client" has such meaning as set forth in the FCA Rules; 

"Services" has  the  meaning  ascribed  to  it  in  Clause  4.1  of  this 
Section A; 

ñSystematic Internaliserò has such meaning as set forth in the FCA Rules; 

"Terms" means the terms contained herein (including the provisions 
of any Section, Annex and/or Appendix to these Terms), 
as extended or amended from time to time: 

 
(a)       by us in accordance with these terms; or 

 
(b)   by   written   agreement   arrangement  or 

understanding between you and us and signed by 
or on behalf of each of you and us; 

"Transaction" means any transaction you enter into with or through us. 
For the purpose of Clause 26, Transaction also means any 
transaction you enter into with or through us or any of our 
Affiliates from time to time. Where you act as a guarantor 
to another party, Transaction also means any transaction 
of   such   other   party   with   or through us   our   any   of 
our Affiliates; 

"UK" and "United Kingdom" means the United Kingdom of Great Britain and Northern 
Ireland, including its territories, possessions and all areas 
subject to its jurisdiction; and 

"UK IGA" means an Intergovernmental Agreement between the 
governments of the United States and United Kingdom to 
facilitate the implementation of FATCA. 

2.2       References in these Terms to statutes, the FCA Rules and any other rules, regulations 

or laws shall be to such statutes as modified, amended, restated or replaced from time 
to time. 

http://www.otkritie-capital.com/en/tob/current;
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2.3 References to Clauses are to the Clauses of these Terms. 
 

 
2.4         Headings are included for convenience only and shall not affect the interpretation of 

these Terms. 
 

 
2.5         Unless  the  context requires otherwise, words  used  in  these  Terms  importing the 

singular shall be deemed to include the plural and vice versa. 
 

 
2.6       In these Terms the words "other", "includes", "including", "for example", 

"particularly" and "in particular" (or any other words with a similar meaning) do not 
limit the generality of any preceding words and any words which follow them shall not 
be construed as being limited in scope to the same class as the preceding words 
where a wider construction is possible. 

 

 
3. Client Categorisation 

 

 
3.1         We will categorise you according to the FCA Rules and separately notify you of your 

client categorisation.  You have the right to request a different client categorisation by 
writing to us.  If you request to be categorised as a Retail Client we will not provide 
services to you as we do not provide our services to Retail Clients.  If you are re- 
classified as an Elective Professional Client, the statutory and regulatory protections 
which we would be required to provide you are reduced compared with those of a 
Retail Client.  If you are re-categorised as an Eligible Counterparty for any of our 
services, the  statutory and  regulatory protections  which  we  would  be  required to 
provide to you are limited. Please refer to Appendix 2 for details regarding the different 
FCA protections associated with each type of client categorisation. 

 

 
3.2         You acknowledge and agree that you are responsible for informing us if your client 

categorisation is not appropriate and for keeping us informed about any change which 
could affect your client categorisation. 

 

 
3.3         Unless we agree otherwise, and unless you notify us otherwise in writing, we will 

assume you are acting as principal and not as agent on behalf of another person. 
Notwithstanding any such notification or any awareness on our part that you may be 
acting on behalf of another person, in all cases we will treat only you as our client for 
the purposes of the FCA Rules.  We shall not owe any duties, responsibilities or 
obligations under the FCA Rules to anyone on whose behalf you may be acting.  If you 
are acting as agent or trustee for another person, Section F (Agency Terms) of these 
Terms will apply to you. 

 

 
3.4         We may enter into any Transaction with you as principal or as agent, as will be 

determined by us in accordance with the Order Execution Policy.  We shall notify you 
of the capacity in which we deal with you in respect of each Transaction in the 
confirmation for the relevant Transaction. 

 

 
4. Description of Services 

 

 
4.1         Subject to these Terms, we may provide to you dealing and broking services in respect 

of Assets, Cash or related instruments including (without limit) futures, options and 
contracts for differences, listed or admitted for trading on Regulated Markets, MTFs, 
OTFs and other execution venues as we may select and on an over-the-counter (or off- 
exchange) basis and such other services as we may agree to provide to you from time 
to time (the "Services"). 
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4.2         We will only execute Transactions upon receipt of specific instructions from you.  We 

do not provide advice on investments relating to the merits or suitability of a 
Transaction. You will remain solely responsible for any investment decision. 

 

 
4.3         All Transactions are subject to risk and the degree of risk is a matter of judgement and 

cannot be accurately pre-determined.  Your attention is drawn to the specific risk 
disclosures which are set out in Appendix 1 to these Terms. 

 

 
4.4         We are authorised by you to do anything which we consider necessary or appropriate 

either to provide the Services (including but not limited to acting as your agent and 
delegating our authority as your agent to another person or entity) or to comply with 
any Applicable Regulations. 

 

 
4.5         We shall not provide, and you shall be responsible for obtaining, any tax, and legal or 

investment advice in relation to any Transactions. 
 

 
5. Investment Advice 

 

 
5.1         Our Services do not include providing you with investment advice (as such term is 

defined by the FCA Rules).  Accordingly, you acknowledge and agree on a continuing 
basis that: 

 

 
(a)         you will not seek or receive, and have not sought or received, any advice 

(investment, legal, regulatory, tax, accounting or otherwise) from us or any of 
our Affiliates in connection with these Terms or any Transaction, and no 
communication from us shall be construed as such advice; and 

 

 
(b)         neither us nor any of our Affiliates are acting or will act as a manager, a 

fiduciary or an adviser to you. 
 

 
5.2        You acknowledge that you make your own assessments and take all trading and 

investment decisions in reliance on your own judgement and not in reliance on us and 
(unless we expressly agree otherwise with you) we shall not be responsible for: 

 

 
(a) ensuring the suitability of any financial instrument or investment; 

 

 
(b) managing or supervising the management of any of your investments; nor 

 

 
(c)         providing you with any investment advice or personal recommendations (as 

such terms are defined in the FCA Rules). 
 

 
5.3         Consequently, any research, trade ideas, market information or colour, suggestions or 

generic advice that you receive from us from time to time are not presented as being 
suitable for your particular circumstances, will not have been prepared in consideration 
of your particular circumstances and should not be relied upon by you as an 
assessment of the suitability for you of any particular Transaction. We make no 
representation, warranty or guarantee as to the accuracy or completeness of any such 
communications or information. 

 

 
5.4         Where we have categorised you as a Professional Client or an Eligible Counterparty, 

we will rely on the information that you have provided and in relation to any proposed 
Transaction, deem that you have the requisite level of experience and knowledge in 
order to understand the risks involved in the proposed Transaction or activity.  All such 
proposed Transactions or activities will therefore be deemed by us to meet your 
investment objectives. 
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6. No Fiduciary Relationship 
 

 
Neither our relationship, nor the Services to be provided by us nor any communication 
with you, nor any other matter, shall give rise to any fiduciary or equitable duties on our 
part which would oblige us (or any of our Affiliates) to accept responsibilities more 
extensive than those set out in these Terms or which would prevent or hinder us (or 
any of our Affiliates) from carrying out any of the Services. 

 

 
7. Delegation 

 

 
We shall be entitled from time to time in our absolute discretion, to delegate the 
performance of any of our duties or any of our powers, authorities, duties or discretion 
under these Terms, to one of our Affiliates and/or to such other person as we may think 
fit, and to remunerate such Affiliate or person out of the fees received by us from you. 
Subject to Clause 30 of this Section A (Data Protection) we may provide information 
about you to any of our Affiliates or person to whom such functions are delegated in 
accordance with this Clause. 

 

 
Where we appoint a third party to act as a custodian or sub-custodian under clause 13 
of these Terms, we will exercise due skill, care and diligence in the selection, 
appointment and periodic review of such custodian or sub-custodians. 

 

 
8. Applicable Rules and Regulations, Market Intervention 

 

 
8.1 All Transactions shall be subject to: 

 

 
(a)         Applicable Regulations; and 

 

 
(b)         any exercise by any Market or other organisation involved in the execution of a 

Transaction of any power or authority conferred on it. 
 

 
8.2         You acknowledge that business on a Market, may from time to time be suspended, 

restricted, closed or otherwise impeded (an "Exchange Impediment").  Any such 
action may result in our or your inability to enter into or otherwise effect Transactions 
(or to settle any such Transaction).  We will use reasonable endeavours to give you 
notice of Exchange Impediments to the extent that we have actual knowledge of such 
events with sufficient time to notify you. 

 

 
8.3         If a Market (or an intermediate broker or agent acting at the direction of or as a result of 

action taken by a Market) or the FCA or any other regulatory body takes any action that 
affects a Transaction, then we may take any action that we, in our reasonable 
discretion, consider to correspond with or respond to such action or to mitigate any 
Loss incurred as a result of such action.  Any such action shall be binding on you.  If a 
Market or the FCA or any other regulatory body makes an enquiry in respect of you or 
of any of your Transactions, you agree to co-operate with us and to promptly supply 
any information requested in connection with any such enquiry. 

 

 
8.4         We shall not be responsible for any Loss you may suffer or incur as a result of or 

arising from Exchange Impediments or action taken by any Market, the FCA or any 
other regulatory body and you: 

 

 
(a)         shall remain fully liable for Loss resulting in whole or part from such Exchange 

Impediments or action taken by any Market, the FCA or any other regulatory 
body; and 
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(b)         shall indemnify us for any Loss we may reasonably incur in connection with 

any Exchange Impediments or action taken by any Market, the FCA or any 
other regulatory body or complying with any enquiry. 

 

 
9. Dealing and Execution 

 

 
9.1         In executing orders for you or placing orders with other entities on your behalf, we shall 

do so in accordance with our Order Execution Policy.  For the avoidance of doubt it 
does not impose any obligation on us apart from those which are imposed on us by 
Applicable Regulations. 

 

 
9.2         Subject to our Order Execution Policy we shall use reasonable endeavours to execute 

any order promptly, but you accept that it may not always be possible to execute such 
order immediately or to execute it according to your instructions. 

 

 
9.3         Subject to our Order Execution Policy and the cut-off times specified in Appendix 4, we 

shall execute an order on your behalf only when the relevant Market is open for 
business and we shall deal with any orders received outside the hours of dealing of the 
relevant Market as soon as reasonably practicable when it is next open for business. 

 

 
9.4         We may update our Order Execution Policy from time to time.  If there are any material 

changes to our Order Execution Policy, we shall notify you by post or email that the 
new Order Execution Policy has been published on our website.  We will consider the 
continued placement of orders by you to constitute your continued consent to our Order 
Execution Policy as in effect from time to time. 

 

 
9.5         We may specify different cut-off times for the receipt of orders from you from time to 

time upon giving you reasonable notice. 
 

 
9.6         By entering into Transactions with us, you expressly consent to us executing outside of 

a Regulated Market, MTF or OTF. 
 

 
9.7         Subject to our Order Execution Policy, if we reasonably consider that it is in your best 

interests to do so, in our discretion we may arrange for a Transaction to be executed, 
either in whole or in part, by crossing your order with the order of another client of ours, 
our own orders or the orders of our Affiliates on an over-the-counter basis.  We shall 
not give you prior notice if we arrange for a Transaction to be executed in this manner. 

 

 
9.8         We may refuse to accept any order from you in our absolute discretion or, having 

accepted any order, decline to execute it and shall not be obliged to give you any 
reason for doing so. 

 

 
9.9         Subject to our Order Execution Policy, when you give us an order we may pass your 

order to an entity selected by us for execution on your behalf.  Where we select any 
Affiliate to execute any order on your behalf, we accept full liability for any default of 
any such Affiliate. 

 

 
In relation to any other entity which is not our Affiliate, we undertake to use due care, 
skill and diligence in the appointment, selection and periodic review of such entity. We 
shall make available to you and take such action on your behalf as you may reasonably 
request in relation to any rights we have against such entity. Subject to this Clause, we 
accept no liability for any default of any entity, which is not our Affiliate, to which we 
may pass your order. 
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9.10       We may aggregate your orders with those of ours, our Affiliates or our other clients if 
we consider that the aggregation of orders will not disadvantage any client whose order 
is to be aggregated.  In doing so we will price each order at the average of all the 
orders and will allocate the proceeds of such orders among the participating clients in a 
fair manner, in line with our order allocation policy.  Aggregation may operate to your 
advantage or disadvantage in relation to particular Transactions. 

 

 
9.11       Subject  to  our  Order  Execution  Policy,  we  will  execute  your  orders  and  other 

comparable orders sequentially and promptly unless we consider that the 
characteristics of your order or prevailing Market conditions make this impracticable or 
your interests require otherwise.  You agree that we may execute the orders of other 
clients at the same time as executing your order. 

 

 
9.12       Where we are unable, or consider it inappropriate, to execute your order at once or in a 

single Transaction, we may execute it over such period as we deem appropriate and 
we may report to you an average price for a series of Transactions so executed instead 
of the actual price of each Transaction. 

 

 
9.13      For client limit orders destined to be executed on a Regulated Market but are not 

immediately executed under prevailing Market conditions, we shall, unless you 
expressly instruct us otherwise, take measures to facilitate the earliest possible 
execution of that client limit order by making public immediately that client limit order to 
other Market participants. 

 

 
9.14 We may, whenever we in our sole discretion determine to be necessary: 

 

 
(a)         place limits on the size or number of orders that we are prepared to accept 

from you and any open Positions (net or gross) which may at any time be 
outstanding on your account, without regard to the capacity in which you hold 
such Positions or any explanation for imposing any such limitation; and 

 

 
(b)         require  the  reduction  of  open  Positions  carried  with  us  in  your  Account; 

whether or not such refusal, reduction or limitation is required by Applicable 
Regulations. 

 

 
9.15       Under Applicable Regulations, we may be obliged to make public information about 

certain Transactions. You agree and acknowledge that any and all proprietary rights in 
such  Transaction  information  are  owned  by  us,  and  you  waive  any  duty  of 
confidentiality attaching to the information that we reasonably disclose. 

 

 
9.16       Where, in our capacity as a Systematic Internaliser, we are required under Applicable 

Regulations to make public or provide quotes in respect of shares, depositary receipts, 
exchange traded funds, certificates or similar financial instruments traded on a Market, 
you acknowledge and agree that, under and subject to Applicable Regulations. We 
may: 

 

 
(a) decide the transaction size or sizes of such quotes; 

 

 
(b) update such quotes at any time; 

 

 
(c) under exceptional Market conditions, withdraw such quotes; 

 

 
(d)         in justified cases, execute orders at a better price then set out in such quotes, 

provided that the price falls within a public range close to Market conditions; 
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(e)         execute orders at a different price than such quotes without complying with the 
conditions described at Clause 9.16(d) above in respect of transactions where 
execution in several securities is part of one Transaction or in respect of orders 
that are subject to conditions other than Market price; 

 

 
(f)          where we provide only one such quote or where our highest quote is lower 

than standard Market size and we receive an order of a size bigger than our 

quotation size but lower than the standard Market size, decide to execute that 

part of the order which exceeds our quotation size, either at the quoted price or 

at a different price where permitted by the conditions described in Clauses 

9.16(d) and (e); 
 
 

(g)         where we provide such quotes in different sizes and receive an order between 

those sizes, decide to execute the order, either at one of the quoted prices or 

at a different price where permitted by the conditions described in Clauses 

9.16(d) and (e); and 
 
 

(h)         limit both the number of Transactions that we undertake to enter into with you 

at the published quote and the total number of Transactions that we undertake 

to enter into with different clients at the same time. 
 

 
Further details are available upon written request to us. 

 
 
9.17       When, in our capacity as a Systematic Internaliser, we are required under Applicable 

Rules to make public or provide quotes in respect of bonds, structured finance products 
or derivatives trading on a Market, you acknowledge and agree that, under and subject 
to Applicable Rules, we may: 

 

 
(a) update such quotes at any time; 

 
 

(b) under exceptional Market conditions, withdraw such quotes; 
 
 

(c)         limit the number of Transactions that we undertake to enter into with you 

pursuant to any such quote; and 
 

 
(d)         in justified cases, execute orders at a better price then set out in such quotes, 

provided that the price falls within a public range close to market conditions. 
 

 
You also acknowledge and agree that under and subject to Applicable Rules such quotes may 

be subject to specific transaction sizes. 
 

 
Further details are available upon written request to us. 

 
 
9.18 Where we provide quotes when acting as principal, other than in our capacity as a 

Systematic Internaliser, we may, subject to Applicable Rules: 
 

 
(a) decide the transaction size or sizes of such quotes; 

 
 

(b) update or withdraw such quotes at any time; 
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(c) execute orders at a better price then set out in such quotes; 
 
 

(d)         execute  orders  in  a  different  price  and  then  such  quotes  in  respect  of 

Transactions were execution in several securities is part of one Transaction or 

in respect of orders that are subject to conditions other than Market price; 
 

 
(e)         where we receive an order of a size bigger than our quotation size, decide to 

execute that part of the order which exceeds are quotation size at the quoted 

price, or at a different price; 
 

 
(f)          where we provide such quotes In different sizes and receive an order between 

those sizes, decide to execute the order at one of the quoted prices, or at a 

different price; 
 

 
(g)         limit both the number of Transactions that we undertake to enter into with you 

pursuant to any quotes and the total number of Transactions that we undertake 

to enter into with different clients pursuant to any quote; and 
 

 
(h)         make any other modifications to our quotes as  we  determine in  our sole 

discretion as necessary or desirable. 

 

 
9.19       We may, where we consider it appropriate, enter into clearing arrangements on your 

behalf with clearing brokers, clearing members of a particular Market or other 
intermediaries (including our Affiliates).  By entering into such arrangements we will be 
acting as your agent on such terms (including any exclusions or limitations of liability) 
as such clearing brokers, clearing members or intermediaries may require and subject 
to the Applicable Rules in the jurisdictions where such clearing brokers, clearing 
members or intermediaries are located. The terms on which we enter into such 
arrangements (including any exclusions or limitations of liability) will be binding on you 
and may be directly enforced against you by such clearing brokers, clearing members 
of a particular Market or other intermediaries. 

 

 
9.20      If you deposit Assets or Cash as Margin with us for the purposes of entering into 

Transactions, the way in which such Cash or Assets will be treated will vary according 
to the type of Transaction and where it is traded. There could be significant differences 
in the treatment of Margin, depending on whether you are trading on a regulated 
market or trading on another exchange or off-exchange. Margin may lose its identity as 
your property once dealings for or on your behalf are undertaken by us. 

 

 
9.21       You agree that we may enter into a buy-in in respect of any sell order for investments 

accepted or executed for you, if such investments are not in your Account, are not 
timely delivered to us or otherwise where we consider it prudent to do so in light of 
current market conditions. 

 

 
10. Notices, Instructions, Confirmations and Other Communications 

 

 
10.1       We shall be entitled to act for you upon orders and instructions given or purporting to 

be given by you or any person authorised to act on your behalf without further enquiry 
as to the genuineness, authority, or identity of the person giving or purporting to give 
such instructions, unless we have notice to the contrary. 
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10.2       Subject to Clause 10.1 of this Section A, you or any person notified to us as being 
authorised by you may give us orders and instructions in writing (including by fax, 
email, or other electronic means) or orally (including by telephone), unless we inform 
you that instructions can only be given in a particular way. 

 

 
10.3       If you give instructions by telephone, your conversation will be recorded.  Such records 

will be our sole property and you accept them as conclusive evidence of the 
orders/instructions given.  You agree that such records shall be admissible in court as 
evidence, to the extent permitted by Applicable Regulations. 

 

 
10.4       If any orders or instructions are received by us by telephone, instant messaging or 

other non-durable medium, we may ask you to confirm such instructions in writing. We 
shall be authorised to follow instructions notwithstanding your failure to confirm them in 
writing. 

 

 
10.5       Orders and instructions may only be withdrawn, cancelled or amended by you with our 

consent.   We shall not be responsible for any Loss, howsoever arising, incurred or 
suffered by you in relation to such withdrawal, cancellation or amendment. 

 

 
10.6      All correspondence, notices, certificates, statements of Account, confirmations of 

Transactions ("Confirmations"), margin calls and any other notices (together, 
"Notices") may be provided to you by such means as we shall select in our absolute 
discretion unless otherwise required by the FCA Rules.  Any Notices will be sent or 
transmitted to you in accordance with your contact details as provided to us at the time 
of your Account opening and will be deemed to have been received (whether or not 
actually received) where we can demonstrate having sent or transmitted them to the 
correct address or destination. It is your responsibility to inform us in writing of any 
changes to your contact details. 

 

 
10.7       Upon execution of a Transaction, we shall send you a Confirmation by e-mail to the e- 

mail address provided by you, by any other electronic means or by such other means 
agreed upon by you and us on the next Business Day after the date on which the 
Transaction was executed.  It is your responsibility to inform us of any change to your 
e-mail address or of the non-receipt of a Confirmation, statement or other information. 
Confirmations issued by us in this form shall have the same legal effect as if sent by 
hard copy.  Confirmations shall be binding on you unless a written objection is received 
by us either within 24 hours of your receipt of the Confirmation or prior to 11.00 am 
London time on the next Business Day after the date of receipt of the Confirmation, 
(whichever is latest). 

 

 
10.8       If we have instructed an intermediary, broker or member of a particular Market on your 

behalf, the confirmation may be a copy of the Confirmation sent to us or directly to you 
by such intermediaries, brokers or members of a particular Market. 

 

 
11. Settlement 

 

 
11.1       Subject to Clause 11.3 below, we shall effect settlement of each Transaction on the 

contractual settlement date set out in the Confirmation of the Transaction which shall 
constitute a binding contract between you and us in accordance with Applicable 
Regulations in the relevant jurisdiction in which the Transaction occurs.   In some 
Markets, delivery of Assets and payment may not be made simultaneously.   Under 
such circumstances, unless you expressly instruct us otherwise, we will make payment 
or delivery of Assets at such time and in such manner as is in accordance with 
standard practices in the applicable Market.  We shall not be obliged to settle a 
transaction if you instruct that it be settled on a DVP basis and we consider that such 
method of settlement is not practicable. You shall bear the risk that the counterparty to 
the Transaction may not pay, deliver or perform on time or at all. 
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11.2       You  are  responsible  for  the  due  performance  of  your  obligations  under  each 
Transaction which we enter into with or for you, whether by payment of the purchase 
price, delivery of the relevant Assets, or otherwise.   If you fail to perform such 
obligations (including, for the avoidance of doubt, failing to deliver appropriate 
settlement instructions to us or to your settlement agent) you agree that we may take 
such action as we deem appropriate to protect our interests and you will indemnify us 
for any Loss we suffer arising out of your non-performance or that we incur in taking 
such action.  This may include our buying in or selling out Assets of a like kind and 
amount to the relevant Assets to be delivered on settlement of the Transaction, by 
whatever means we determine in our absolute discretion. Any obligation on our part to 
deliver Assets to you or pay you any purchase price due will cease upon your failure to 
perform your obligations. 

 

 
11.3       Our obligation to settle any Transaction, whether acting as principal or agent for you, is 

subject to the receipt by us, on or before the due settlement date, of payment for any 
Assets to be delivered to you or on your behalf, or of all necessary Assets due to be 
delivered by you or on your behalf including, for the avoidance of doubt, documents of 
title and settlement instructions.  If, in respect of a Transaction, we deliver Assets to 
you or to your order, in anticipation of your making payment to us, or we make payment 
to you, in anticipation of your delivering Assets to us and, for whatever reason, your 
obligations to us are not performed simultaneously, you shall hold on trust for us any 
such Assets or cash received from us until such time as your own Obligations are fully 
performed. 

 

 
11.4       If, in respect of a Transaction, you fail to deliver to us Assets, or sufficient amounts of 

such Assets, on or before the settlement date, we may borrow or buy the Assets 
required for delivery at a price we believe to be reasonable and deliver the Assets to 
satisfy the delivery obligation.  You shall indemnify us for any Loss we may suffer and 
incur in so doing and we shall credit your Account with the net proceeds of such 
Transaction, after deduction of all fees, commission and costs due to us. 

 

 
11.5       Where a Transaction does not settle on the due date for settlement, we may, in our 

discretion, provisionally credit or debit your Account on such due date of settlement as 
if  the  Transaction had  settled  on  that  date.    We  may,  however, in  our  absolute 
discretion reverse any such provisional debits or credits at any time.  We shall not be 
liable to you in respect of income or any other rights relating to the Assets which would 
have accrued on those Assets if settlement had taken place on the contractual 
settlement date.  We will notify you if settlement of a Transaction fails to take place on 
the contractual settlement date, whether due to a default by the counterparty to that 
Transaction or other circumstances. 

 

 
11.6       We shall owe no payment or delivery obligation to you and shall not be deemed to hold 

any Assets belonging to you as a result of settlement of a Transaction until we have 
received final payment of the Cash or delivery of Assets to which you are entitled as 
applicable. 

 

 
12. Client Money 

 

 
12.1       Save as otherwise specified in these Terms, Cash we receive from you, or from a third 

party on your behalf, in relation to designated business (including non-MiFID business) 
will be held in accordance with the FCA's Client Money Rules. 

 

 
12.2       You acknowledge that Client Money held on your behalf may be passed by us to a third 

party, including without limitation an exchange, a clearing house or an intermediate 
broker, to hold or control: 

 

 
(a) in order to effect a Transaction for you through or with that person; or 
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(b) to meet your obligation to provide collateral for a Transaction (such as an initial 

margin requirement for a contingent liability investment). 
 

 
12.3      We may deposit your Client Money with a central securities depository, securities 

settlement system or central counterparty who may have a security interest, lien or 
right of set-off in relation to your Client Money provided such security interest, lien or 
right of set-off is only for the purpose of facilitating the settlement of trades involving the 
assets held in the account of such a third party. 

 

 
12.4       You acknowledge that where Client Money held by us on your behalf is held with a 

party outside the EU, the applicable legal and regulatory regime applying to such party 
may be different from that of the UK or other EU states. In the event of failure of such 
parties, your Client Money may be treated in a different manner from that which would 
apply if such money were held by a party in the UK. 

 

 
12.5       We shall use all due skill, care and diligence in the selection, appointment and periodic 

review of the party with whom your Client Money is deposited in accordance with the 
FCA Rules. Subject to this obligation, we shall not be liable for the acts, omissions or 
failure of any third party referred to in this Clause 12.5 (except for our Affiliates). 

 

 
12.6       We shall not be liable to you for the loss of any Client Money which is the direct or 

indirect result of the bankruptcy, insolvency, liquidation, receivership, custodianship, or 
assignment for the benefit of creditors of any bank, another clearing broker, Market, 
clearing organisation, or similar entity. 

 

 
12.7       All Client Money held by us shall be subject to a right of set-off, lien or other security 

interest as set out in the Terms. 
 

 
12.8 We will not pay you interest or account to you for any profits earned on Client Money. 

 

 
12.9       You agree that if from time to time there has been no movement or activity in your 

Account(s)  (notwithstanding any  automatic  payments  of  interest  or  payments)  for 
six years, we may cease to treat your money as Client Money and put it away to a 
registered charity of our choice, provided we have taken reasonable steps to trace 
locate you and to return the balance.  Such reasonable steps include writing to you at 
your last known address informing you of our intention to no longer treat the balance in 
your Account(s) as Client Money and giving you 28 days to make a claim. We will 
make and retain records of all balances released pursuant to this clause and we 
undertake to make good any valid claims against any balances released pursuant to 
this clause. 

 

 
13. Your Assets and Custody Services 

 

 
13.1       Any Assets we receive from you will be held in safe custody as Custody Assets under 

the additional terms set out at Section E (Custody Terms), unless otherwise set out in 
these Terms or otherwise agreed. 

 

 
13.2       Where you trade with or through us as an execution only client (i.e. you do not hold any 

Assets with SCL) Clauses 12 and 13 of these Terms do not apply to you, except 
where SCL holds Assets and Cash that are due and payable to you as a result of a 
failed Transaction. 

 

 
13.3       Where we conduct business with you as principal (for example under a stock lending 

agreement with you), you acknowledge that Assets and Cash received by us for our 
own account will not be subject to the FCAôs Client Money and Custody Rules. 



16 ToB B (5.0) 

  

 

13.4      As permitted by the FCAôs Client Money and Custody Rules, we may arrange for your 
Assets to be held with a custodian or sub-custodian. Where we make such 
arrangements, we will ensure that any custodian or sub-custodian will waive any lien, 
right of retention or sale (the "Security Interest") in their favour to the extent, and only to 
the extent, that each Security Interest conferred in favour of it is in respect of Assets 
belonging to one or more of our customers exceeds the scope of the exception at 
CASS 6.3.6R(1) of the FCAôs Client Money and Custody Rules. In certain markets, 
clearing systems and custodians used for the depositing of Assets may nevertheless 
have a security interest, lien or right of set-off in relation to that Assets. 

 

 
14. Corporate Actions and Distributions 

 

 
14.1       Where your Assets are held as Custody Assets, the exercise of any voting rights or 

rights in relation to corporate actions in respect of such Assets shall be governed by 
the provisions of this Clause 14 and Section E (Custody and Client Money Terms). 

 

 
14.2       Where, in respect of any Assets transferred to us, any rights relating to conversion, 

sub-division, consolidation, pre-emption, rights arising under a takeover offer, rights to 
receive  securities  or  a  certificate  which  may  at  a  future  date  be  exchanged  for 
securities or other rights (including those requiring election by the holder for the time 
being of such Assets) or any voting rights in relation thereto become exercisable, we 
shall use our reasonable endeavours to give you notice of any such rights arising which 
we deem to be material and seek your instructions as to the action to be taken in 
connection therewith. We will use our reasonable endeavours to deal with voting rights 
and all other rights in connection with Assets in accordance with and to the extent 
specified in relevant instructions received by us in accordance with Clause 10 of these 
Terms and such instructions must be received by us no later than ten Business Days 
from the date you receive notice from us or such shorter period as we may specify if 
required by a relevant exchange.  In the absence of your instructions, we may take or 
forbear from taking any action in relation to relevant Assets, including without limitation 
the exercise of rights attached thereto and the satisfaction of liabilities arising therefrom 
which we consider appropriate. 

 

 
14.3       Where a corporate action (event) affects some but not all of the Assets held in a pooled 

account,  we  shall  allocate the  Assets  so  affected to  customers in  such  fair  and 
equitable manner as we consider appropriate, including without limitation by pro rata 
allocation. 

 

 
14.4       Save as otherwise agreed with you, when income is paid to us (including by reference 

to an "ex-date") in relation to any Asset held by us, it shall be held by us in accordance 
with Clause 12 and Clause 13 and  we shall, within a reasonable period following the 
date of receipt of such income due, pay and deliver a sum of cash or Assets equivalent 
to such income as we receive to your Account (after deduction of any taxes or duties 
payable in accordance with Clause 19 (Tax)). 

 

 
14.5       In some jurisdictions, the delivery of Assets or crediting of Cash to an Account may be 

reversed in certain circumstances.  Accordingly, any delivery of Assets or crediting of 
Cash to an Account will be subject to reversal if, in accordance with local laws and 
practice, the delivery of Assets or Cash giving rise to the credit may be reversed. 

 

 
15. Foreign Exchange 

 

 
15.1       Any  debit  or  credit  to  your  Account  shall  be  in  the  Base  Currency  unless  your 

Transaction is denominated in another currency.  If you require any Cash held by us in 
relation to any Transactions to be converted into another currency, you shall be 
responsible for instructing us to do so. 
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15.2       Whenever we conduct currency conversions on your instructions, we will do so at such 
rates of exchange as we shall select.  We shall be entitled to charge and retain for our 
own account, fees and commissions related with currency conversions as may be 
notified by us to you.  All foreign exchange transacted by us on your instructions will be 
carried out in accordance with the standard practices for the relevant currencies unless 
agreed otherwise. 

 

 
15.3       Unless we have agreed otherwise, where you intend to settle any Transaction with 

Assets in your Account, if any applicable currency conversion results in your Account 
having a negative balance, we may not carry out or enter into any Transactions for you 
until full payment has been received by us in accordance with Clause 11. 

 

 
15.4       If we receive or recover any amount in respect of an obligation of yours in a currency 

other than that in which such amount was payable, whether pursuant to a judgment of 
any court or otherwise, you shall indemnify us and hold us harmless from and against 
any reasonable cost (including costs of conversion) and any Loss suffered by us as a 
result of receiving such amount in a currency other than the currency in which it was 
due. 

 

 
16. Conflicts of Interest and Disclosures 

 

 
16.1       You acknowledge that we and our Affiliates are part of a group of companies which is 

involved in providing a full range of services including investment banking, sales and 
trading and asset management.  In relation to any Transaction we execute or arrange 
with or for you, we, one of our Affiliates, or some other person connected with us may 
have an interest, relationship, arrangement, or duty which is material or which may give 
rise to a conflict of interest with your interests in relation to the financial instrument or 
Transaction concerned or financial instruments underlying, derived from or otherwise 
directly or indirectly related to such financial instrument or Transaction.   A potential 
conflict of interest could arise where we or one of our Affiliates may: 

 

 
(a)         be dealing as principal for our or its own account by selling the financial 

instrument concerned to you or buying it from you, or being a market-maker or 
otherwise having a Position in the investment concerned or an associated 
investment; 

 

 
(b)         be providing Services to another person in relation to a financial instrument in 

relation to which you are entering into Transactions; 
 

 
(c)         be matching your Transaction with that of another person by acting on that 

person's behalf as well as yours where we are acting or seeking to act as 
agent for (and to receive and retain commission or other charges from) both 
parties; 

 

 
(d)         be   involved  as   financial  adviser,   broker,  nominated  adviser,   sponsor, 

underwriter or otherwise in a new issue, underwriting, rights issue, takeover or 
similar Transaction concerning the financial instrument, or the issuer of the 
financial instrument or a related financial instrument; 

 

 
(e)         trade (or may have traded) for our or its own account (or for or on behalf of 

other clients), have a Position in the financial instrument concerned, or other 
related financial instrument, or otherwise pursue our or its legitimate business 
as a market-maker or dealer (including entering into an agreement for the 
underwriting  of  an  issue  of  financial  instruments)  in  connection  with  the 
financial instrument concerned or related or other financial instruments; 
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(f)          receive payments or other benefits for giving business to a firm with or through 

which your order is placed or executed; 
 

 
(g)        execute hedging Transactions prior to or following receipt of an order or 

information concerning a contemplated order or Transaction from you or from 
someone acting on your behalf in order to manage our risk in relation to 
Transactions you are entering into or contemplating, or execute Transactions 
in order to facilitate the dutiful execution of your order or manage our own 
market maker or dealing activities, all of which may impact on the price you 
pay or receive in relation to such Transactions and any profits generated by 
such hedging or  other Transaction may be  retained by us  or  one  of  our 
Affiliates without reference to you; or 

 

 
(h)         enter  into  Transactions  as  agent  or  principal,  including  for  pre-hedging 

purposes, with a view to executing or facilitating the execution of the proposed 
Transactions, based upon information you provide to us and any information 
held by us or one of our Affiliates regarding your previous trading, when you 
provide us with the bid information, including when you ask us to provide a 
quotation for a portfolio trade involving the commitment of our capital or 
otherwise.  Such Transactions may impact upon the prices you subsequently 
obtain when we trade with you or when you trade with other firms. 

 

 
16.2       In accordance with the FCA Rules, we have in place arrangements, including our 

conflicts of interest policy, to manage conflicts of interest that arise between ourselves 
and our clients and between our different clients.  We are required to treat all clients 
fairly in relation to conflicts of interest.  Where we are unable to manage a potential 
conflict effectively through our own internal conflict management arrangements, we will 
inform you of the possibility of such conflict so that you can decide how to proceed. 
We may decline to act where we believe that there is no other practicable way of 
treating you and our other clients fairly. 

 

 
16.3       You agree that nothing pursuant to these Terms shall give rise to any fiduciary or 

equitable duties by us or any of our Affiliates to you and no such conflict of interest or 
potential conflict of interest shall prevent us or any of our Affiliates or any person 
connected with us from carrying out any Transaction.  Neither we nor any of our 
Affiliates nor any person connected with us shall be liable to account to you for any 
profit, commission or remuneration made or received from or by reason of Transactions 
with our clients or any connected Transaction nor will our fees, unless otherwise 
provided, be abated. 

 

 
17. Fees and Commissions 

 

 
17.1       Our fees, commissions and charges ("Fees") in respect of our Services will (unless we 

have agreed specific arrangements with you) be as notified by us to you from time to 
time. Commissions may be calculated in accordance with a tariff plan or agreed with 
you at the time of a particular Transaction, and recorded in our internal systems. 

 

 
17.2       In addition you will be responsible for the payment of any third party charges we may 

incur or suffer on your behalf including (without limit) commissions, brokerage fees, 
transfer fees, registration fees together with all and any value added tax and any other 
relevant tax, duty or impositions at the then prevailing rates, and all other liabilities, 
charges, costs and expenses payable in connection with any Transactions effected 
with or for you in providing our Services. 

 

 
17.3       In the course of providing our Services, we may share in the Fees you pay including 

mark-ups  or  mark-downs  or  receive  other  non-monetary  benefits  to  the  extent 
permitted by FCA Rules.  Details of the nature and amount of any such Fees or non- 
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monetary benefits are available upon written request. We shall not be liable to account 
to you for any such Fees or non-monetary benefits. 

 

 
17.4       In addition to any other remedies available to us under Applicable Regulations, you 

hereby grant to us a continuing general lien on all Assets of all liabilities and obligations 
arising under the Terms or any additional agreements entered into between you and us 
(whether actual or contingent) of you to us with respect to any fees and expenses or 
extensions of credit including, but not limited to, overdrafts, charges resulting from 
reversals of credits, reimbursement demands in respect of irrevocable commitments, 
and any other present and future obligations of yours payable to us , our Affiliates or 
any third party service provider. 

 

 
18. Payments 

 

 
18.1       You shall pay any amounts due to us by you pursuant to these Terms as they become 

due, in immediately available funds in the Base Currency or such other currency as we 
may from time to time specify, regardless of any rights of equity, counterclaim or set-off 
which you may have against us, free and clear of, and without withholding or deduction 
for, any taxes or duties whatsoever, unless otherwise required by Applicable 
Regulations.  In that event, unless otherwise agreed, you shall pay such additional 
amounts as will result in the net amounts receivable by us (after taking account of such 
withholding or deduction) being equal to such amounts as would have been received 
by us had no such taxes been required to be withheld or deducted. 

 

 
18.2       You authorise us to debit any of your Accounts held by us to pay any amounts due to 

us. 
 

 
18.3 Please note that we unable to accept payments in cash or/and cheques. 

 

 
 
19. Tax 

 

 
19.1       We may deduct  or  withhold  all  forms  of  tax  (whether in  the  United  Kingdom  or 

elsewhere in the world, whenever imposed) from any payment if obliged to do so under 
Applicable Regulations.  In accounting for tax or making deductions or withholdings of 
tax, we may estimate the amounts concerned.  Any deficiency of such estimated 
amounts under the final confirmed liability may be deducted or retained from any 
amounts which we owe you or are holding for you.  Any excess of such estimated 
amount over the final confirmed liability shall be credited or sent to you. 

 

 
19.2       Where we receive payments due from you net of taxes, you shall pay to us a sufficient 

amount to ensure that we receive the gross amount of such payment together with (in 
the case of a distribution) an amount equivalent to any deduction, withholding or 
payment for and on account of any taxes by the relevant issuer or on its behalf in 
respect of such distribution.  If we are compelled by Applicable Regulations to pay any 
taxes in respect of payments to you, we shall make such payments net of any taxes. 

 

 
19.3       Except as otherwise required or determined by Applicable Regulations, you shall be 

solely responsible for all filings, tax returns and reports on any Transactions which 
must be made by you to any relevant authority, whether governmental or otherwise, 
and for the payment of all taxes (including but not limited to, any transfer, withholding 
or value added taxes), imports, levies or duties due from you, or any other liability or 
payment  arising  out  of  or  in  connection  with  a  Transaction.    We  shall  not  be 
responsible for facilitating such payment unless required by Applicable Regulations. 
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20. Netting 
 

 
20.1       We shall have the right in our sole discretion at any time without notice to you, to net, 

set-off, combine or consolidate all or any of the Accounts in such manner as we 
determine subject to Applicable Regulations. 

 

 
20.2       If on any date there are amounts which would otherwise be payable (in the same 

currency or across currencies in our sole discretion)) both by us to you, and by you to 
us, then we may, but are not obliged to, aggregate the amounts so payable on such 
date and only the net difference between the two aggregate amounts will be paid by 
the party owing the larger aggregate amount. 

 

 
20.3       We  may  agree  with  you  to  net  specific  Transactions  by  entering  into  a  netting 

confirmation.  In such event, unless netting confirmations have been executed by us 
and you, no netting shall be done. Netting shall be carried out as follows: 

 

 
(a)         where the liabilities to be netted consist of debts to either party, the sums to be 

paid by us to you and by you to us shall be netted and a difference shall be 
paid on the netting date to the relevant party.  On receiving these payments, 
obligations to settle the specific Transactions shall be deemed to have been 
discharged in full; and 

 

 
(b)         where the liabilities to be netted consist of securities, the quantity of securities 

in counter liabilities shall be set off and a difference of the quantity of securities 
shall be delivered to the relevant party on the netting date.  On receiving these 
securities, obligations to settle the specific Transactions shall be deemed to 
have been discharged in full. 

 

 
20.4       If the quantity of the Cash or Assets you or us should deliver to each other is not equal, 

netting for appropriate difference in such Cash or Assets shall be recorded as a debit 
or credit entry (as the case may be) in your Account with us. 

 

 
20.5       You or your Affiliates shall have no right to set-off or net any obligations owed to you or 

your Affiliates by us or our Affiliates, against obligations owed by us or our Affiliates to 
you or your Affiliates. 

 

 
20.6      In the event of any overpayment to you by us, you must immediately return such 

overpayment.  If we do not receive such overpayment within one Business Day, we 
shall be entitled to set off such amounts against any amounts which we owe you or 
which we hold for you, subject to Applicable Regulations. 

 

 
21. Interest 

 

 
21.1       In the event that there are any amounts owed by you to us or on any failure to pay any 

amount to us when due and payable, you shall be charged interest in accordance with 
the rate set out in a Fees schedule or, where such rate is not available, at the effective 
cost to us of borrowing the full amount in the relevant money market. Interest shall be 
calculated and shall accrue daily on a compounded basis and shall be payable as a 
separate debt on demand. 

 

 
22. Liability and Indemnity 

 

 
22.1       We shall not be liable to you (or anyone claiming through you) for any Loss, howsoever 

arising, incurred or suffered by you arising from or relating to the provision of the 
Services to you or under these Terms or arising from or relating to any Transaction 
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(including where we have declined to enter into a proposed Transaction) unless such 
Loss directly arises from our gross negligence, wilful default or fraud. 

 

 
22.2       Without prejudice to this Clause 22 we shall not in any event be liable to you (or 

anyone claiming through you) for any indirect, consequential or special Loss, loss of 
profits, loss of goodwill, loss of opportunity or loss of anticipated savings howsoever 
arising. 

 

 
22.3       We  shall  not  be  liable  for  any  Loss  arising  from  any  act  or  omission  of  any 

counterparty, bank, custodian, sub-custodian, depository, settlement system, dealer, 
market, clearing house, or regulatory or self-regulatory organisation, agent or third 
party  (unless  such  party  is  an  Affiliate  and  then  only  to  the  extent  provided  in 
Clause 9.9) except to the extent that such Loss is caused by our gross negligence, 
wilful default or fraud in the selection or monitoring of such agents or third parties. 

 

 
22.4       We shall not be liable to you for any partial or non-performance of our obligations 

hereunder by reason of any cause beyond our reasonable control including (without 
limit) any breakdown, delay, malfunction, or failure of transmissions, communications, 
or computer facilities, connection, or equipment; power failure; failure or defects in any 
computer hardware or software; any industrial action; any civil commotion or disorder, 
riot, invasion, war, threat of or preparation for war; any act of terrorism; any accident, 
fire, or explosion; any acts of God (including any storm, flood, earthquake, subsidence, 
epidemic, or other natural physical disaster); any acts and regulations of any 
governmental or supranational bodies or authorities; market default, suspension, failure 
or closure, change in market conditions, or the imposition or change (including a 
change of interpretation) of any law or governmental or regulatory requirement. 

 

 
22.5       You undertake to keep us and any of our Affiliates to which we have delegated any of 

our functions under these Terms or any Transactions fully indemnified against all Loss 
whatsoever incurred by us or them pursuant to or in connection with the provision of 
Services to you or any Transactions entered into for you, howsoever arising, unless 
arising directly from our or their gross negligence, wilful default or fraud. 

 

 
22.6       The above limitations and exclusions of liability and indemnities apply equally with 

respect to our directors, officers, employees or agents and those of any of our Affiliates 
to which we have delegated any of our functions under these Terms or any 
Transactions, in relation to our or their respective acts or omissions. 

 

 
22.7       Notwithstanding the foregoing, nothing in these Terms shall exclude or restrict any duty 

or liability we have to you under Applicable Regulations or under general law which 
cannot lawfully be excluded or restricted thereunder. 

 

 
23. Representations, Warranties and Undertakings 

 

 
23.1 Each party hereby represents and warrants as at the date of your applying to open an 

Account with us and on a continuing basis that: 
 

 
(a)         it  is  duly  organised  and  validly  existing  under  the  laws  of  its  respective 

jurisdiction; 
 

 
(b)         it has all  the  necessary power, capacity and authority, and has taken all 

necessary action to enable it to lawfully enter into these Terms, each 
Transaction and any other documentation relating thereto, and to perform its 
obligations under these Terms and each Transaction; and 
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(c)         these Terms, each Transaction, and the obligations created under them are 
binding upon it and enforceable against it in accordance with their terms and 
do not and will not violate or conflict with any Applicable Regulations, any 
provision or any constitutional documents or any charge, trust deed, contract or 
other instrument or any contractual restrictions applicable to, binding on or 
affecting it. 

 

 
23.2 You hereby represent, undertake and warrant to us as at the date of your applying to 

open an Account with us and on a continuing basis that: 
 

 
(a)         you have obtained all governmental, regulatory and other consents that you 

are required to obtain in relation to the entering into, and performance of your 
obligations  under,  these  Terms,  each  Transaction  and  any  other 
documentation relating thereto, that they are in full force and effect and you 
have complied with all and every condition of any such consents, and you will 
use all reasonable efforts to ensure they remain in full force and effect and to 
comply with all such conditions; 

 

 
(b)        you will comply with all Applicable Regulations, including all laws, rules, 

requirements or disclosures of all applicable jurisdictions, of all applicable 
regulatory authorities, clearing houses or Markets in relation to these Terms 
and any Transactions; 

 

 
(c)         no Event of Default on your part has occurred, is continuing, or is likely to 

occur and no circumstances exist which is likely to result in an Event of Default 
on your part, and you will inform us immediately upon becoming aware of any 
such Event of Default, any potential Event of Default or circumstances which 
may whether alone or when combined with other circumstances be or become 
a potential Event of Default; 

 

 
(d)         any information you provide or have provided to us in respect of your financial 

position, experience and knowledge, or any other matter relevant to these 
Terms is complete, accurate and not misleading in any material respect and 
you will keep us updated on any material changes to such information; 

 

 
(e)         you will promptly provide us with any such information as we may request for 

the purposes of  compliance with any Applicable Regulations or to enable us to 
perform our obligations under these Terms or any Transaction; 

 

 
(f) there is no information which could change your client categorisation under the 

FCA Rules which you have not provided to us; 
 

 
(g)         you  have  the  necessary  level  of  knowledge  and  experience  in  order  to 

understand the risks involved in any Transactions; 
 

 
(h)         you are willing and financially able to sustain a total loss of Cash or Assets 

resulting from your Transactions; and 
 

 
(i)          you (or your underlying client in the event that Section F (Agency Terms) 

apply) are the sole beneficial owner of all Margin or Assets transferred under 
these Terms or each Transaction, free and clear of any security interest 
whatsoever other than a lien routinely imposed on all securities in a clearing 
system in which such securities may be held (if relevant) and you will not 
create or permit to be created such a security interest in any Margin or Assets 
so transferred. 
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(j)          where applicable, you will comply with the HFT Regulations and all obligations 

that you may have as a Direct Trading Participant; 
 

 
(k)         where applicable, you shall only send Algorithmic Identifiers to us (whether 

electronically or otherwise) in the form and manner we in our sole discretion 
prescribe. 

 

 
24. Assignment and Variation 

 

 
24.1       The obligations under these Terms and any Transactions bind, and the rights will be 

enforceable by, the parties and their respective successors and permitted assigns. 
 

 
24.2 You may not assign or otherwise transfer any of your rights or obligations under these 

Terms or any Transactions without our prior written consent. 
 

 
24.3       You hereby give your consent to our causing at any time any or all of our rights under 

these Terms or any Transactions to be assigned or otherwise transferred to any of our 
Affiliates upon reasonable notice.  Upon delivery of such notice to you, the rights and 
obligations of the parties under these Terms and any Transaction entered into pursuant 
to these Terms shall be assigned to such Affiliate.  You and the relevant Affiliate have 
the same rights and assume the same obligations between yourselves as would have 
been acquired and assumed had the relevant Affiliate been an original party thereto 
instead of us. 

 

 
24.4       We may assign your Account or Accounts to another regulated broker by notifying you 

of the date and name of the intended assignee ten (10) days prior to the assignment 
taking effect. Unless you object to the assignment in writing prior to the scheduled date 
for the assignment, the assignment shall be binding on you. 

 
 
 

 
24.5       We may vary these Terms.   We shall notify you of any material changes to these 

Terms by posting a new version of the Terms or an amendment to the Terms on 
http://www.sovacapital.com/terms.html. Any such amendment shall take effect after 
ten Business Days from the date of posting the new version of the Terms or the 
amendments to the Terms unless we notify you otherwise by post or email that the new 
Terms have been published on our website (then the variation shall become effective 
on the date specified in such notice).  For the avoidance of doubt, no variation shall 
affect any Transactions outstanding or executed prior to the variation becoming 
effective. 

 

 
25. Complaints 

 

 
25.1       If  you have a complaint about our conduct under these Terms in relation to any 

Applicable Regulation, you should raise it in the first instance with your usual contact. 
If you are not satisfied with the response of your usual contact (or if you prefer not to 
raise the matter with such person) you may communicate with our compliance 
department directly, which will attempt to resolve your complaint in line with our 
complaints handling policy.   For certain types of complainants, the UKôs Financial 
Ombudsman Service may be available to assist with resolution.  Further details are 
available on request or at the official website at  www.financial-ombudsman.org.uk or 
via the European Online Dispute Resolution platform at  www.ec.europa.eu/odr. 

 
25.2       The UK's Financial Services Compensation Scheme may be available to certain types 

of claimants and claims.  Further details of the scheme are available on request or at 
the scheme's official website at www.fscs.org.uk. 

http://www.sovacapital.com/terms.html
http://www.sovacapital.com/en/tob/current/
http://www.sovacapital.com/en/tob/current/
http://www.sovacapital.com/en/tob/current/
http://www.financial-ombudsman.org.uk/
http://www.ec.europa.eu/odr
http://www.fscs.org.uk/
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26. Events of Default 
 

 
26.1 Each of the following shall constitute an Event of Default (each an "Event of Default"): 

 

 
(a)         you commence a voluntary case or other procedure seeking or proposing 

liquidation, reorganisation, an arrangement or composition, a freeze or 
moratorium, or other similar relief with respect to you or to your debts under 
any bankruptcy, insolvency, regulatory, supervisory, or similar law (including 
any corporate or other law with potential application to an insolvent party), or 
seeking the appointment of a trustee, receiver, liquidator, conservator, 
administrator, custodian, examiner, or other similar official (each a "Default 
Official") of you or any substantial part of your assets; or take any corporate 
action to authorise any of the foregoing, and, in the case of a reorganisation, 
arrangement, or composition, we do not consent to the proposals; 

 

 
(b)         an involuntary case or other procedure is commenced against you seeking or 

proposing liquidation, reorganisation, an arrangement or composition, a freeze, 
or moratorium, or other similar relief with respect to you or your debts under 
any bankruptcy, insolvency, regulatory, supervisory, or similar law (including 
any corporate or other law with potential application to an insolvent party) or 
seeking the appointment of a Default Official of you or any substantial part of 
your assets, provided that it shall not be an Event of Default for any such case 
or procedure to be commenced against you, if the case or procedure is 
withdrawn, dismissed, discharged, stayed, or restrained, in each case within 
15 days of the commencement thereof; 

 

 
(c)         where you are a natural person, you die, or become of unsound mind, or for all 

persons you become unable to pay your debts as they fall due or become 
bankrupt or insolvent, as defined under any bankruptcy or insolvency law 
applicable to you; or any indebtedness on your part is not paid on the due date 
thereof, or becomes capable at any time of being declared due and payable 
under  agreements  or  instruments  evidencing  such  indebtedness  before  it 
would otherwise have been due and payable; or any suit, action, or other 
proceedings relating to these Terms are commenced for any execution, 
attachment, garnishment, or distress against or an encumbrance takes 
possession of the whole or any part of your property, undertaking, or assets 
(tangible and intangible); 

 

 
(d)         you are dissolved, or if your capacity, authorisation or existence is dependent 

upon a record in a formal register, the registration is removed or ends, or any 
procedure  is  commenced  seeking  or  proposing  your  dissolution  or  your 
removal from such a register or the ending of such a registration; 

 

 
(e)         you fail to make any payment when due, or to make or take delivery of any 

Assets when due, or to observe or perform any other obligation of these Terms 
or any Transaction, and such failure continues for one Business Day after 
notice of non-performance has been given by us to you; 

 

 
(f)          any representation or warranty made, given, or deemed made or given by you 

under these Terms or in connection with any Transaction proves false or 
misleading in any material respect as at the time it was made, given or deemed 
to be made or given; 

 

 
(g)         you fail to pay any Margin demanded by us under these Terms within the time 

specified in such demand.   For the avoidance of doubt, notice of non- 
performance shall not be required for such failure to constitute an Event of 
Default; 



25 ToB B (5.0) 

  

 

(h)         you are a partnership or a limited liability partnership under the laws of England 
and Wales or an the equivalent legal entity under the laws of another 
jurisdiction, and any of the events referred to in Clauses 26.1(b)-26.1(f) occurs 
in respect of one or more of your partners or members; 

 

 
(i)          it is necessary or desirable for our protection or any action is taken or event 

occurs which we consider might have a material adverse effect upon your 
ability to perform your obligations under these Terms; and 

 

 
(j)         in relation to any agreement you or any of your Affiliates enter into with SCL or 

any  of  our  Affiliates,  an  event  of  default  (as  defined  in  the  applicable 
agreement) in any agreement shall constitute an Event of Default under these 
Terms. For the avoidance of doubt, such agreements include, but are not 
limited to, ISDA agreements and any other form of master agreement. 

 

 
26.2       An Event of Default in relation to any Transaction will constitute an Event of Default 

under all Transactions. 
 

 
26.3       On the occurrence of an Event of Default, we shall be entitled, without prior notice to 

you, to take any or all of the following actions: 
 

 
(a)         cancel all your outstanding orders and should we deem it appropriate and to 

the extent possible, treat all and any Transactions then outstanding as having 
been cancelled or terminated or close out, replace or reverse any Transaction; 

 

 
(b)         sell any or all of the Assets which we or our Affiliates are holding or we or our 

Affiliates otherwise control or which we or our Affiliates are entitled to receive 
on your behalf or on behalf of your Affiliates as we may in our sole discretion 
select; 

 

 
(c)         set off any obligation we or our Affiliates owe to you, and to apply all or any 

Cash we or our Affiliates hold for your or your Affiliate's Account, or which we 
are entitled to receive on your behalf; 

 

 
(d)         combine your and your Affiliate's Accounts with ours and convert any currency 

into any other currency; 
 

 
(e)         take, or refrain from taking, such other action at such time or times and in such 

manner as, at our sole discretion, we consider necessary or appropriate to 
cover, reduce or eliminate our Loss or liability under or in respect of any 
Transactions, Positions or commitments; and 

 

 
(f)          to apply the proceeds of any of the foregoing in or towards satisfaction of any 

obligation or liability you or your Affiliates may have to us or our Affiliates 
(including any contingent or prospective liability). 

 

 
26.4       Without prejudice and in addition to any general lien, right of set-off or other similar 

right which we may be entitled to exercise whether by law or otherwise over any of your 
or your Affiliate's Cash or Assets, your or your Affiliate's Cash or Assets shall be 
subject to a general lien in our favour, insofar as there remain any outstanding amounts 
due or liabilities (whether actual or contingent) outstanding from you to us or our 
Affiliates. 



26 ToB B (5.0) 

  

 

27. Termination 
 
 
27.1       Without prejudice to anything contained in Clause 26 (Events of Default): 

 

(a) we may suspend any of your Accounts and/or terminate these Terms entirely with 
immediate effect by giving you a written notice where we consider it is necessary 
or desirable to prevent what might be a violation of any Applicable Regulations; 

(b) these Terms may be terminated at any time by either you or us giving not less 
than thirty (30) days prior written notice of termination to the other (such notice to 
be sent by registered/ recorded courier). 

 

27.2 Termination of these Terms pursuant to Clause 27.1(b) shall be: 
 

 
(a)         without  prejudice  to  the  completion  of  any  Transaction  or  Transactions 

already initiated and any Transaction or all Transactions outstanding at the 
time of termination will be settled and delivery made; 

 

 
(b)         without  prejudice  to  and  shall  not  affect  any  accrued  rights,  existing 

commitments or any contractual provision intended to survive termination; and 
 

 
(c)         without penalty or other additional payment save that you shall pay: 

 

 
(i) all outstanding fees and charges; 

 

 
(ii)  any expenses incurred by us in the provision of the Services or under 

the Terms payable by you; 
 

 
(iii)  any additional expenses incurred by us in terminating; and 

 

 
(iv) any losses necessarily realised in settling or concluding outstanding 

Transactions and obligations. 
 

 
28. Rights of Third Parties 

 

 
A person who is not a party to these Terms shall not have any rights under these 
Terms,  and  may  not  enforce  any  provision  in  these  Terms,  whether  under  the 
Contracts (Rights of Third Parties) Act 1999 or otherwise. 

 

 
29. Confidentiality 

 

 
29.1       Subject to Clauses 29.2 and 30.6 below, each party shall at all times keep confidential 

and  shall  not  disclose to  any third  party any information of  a  confidential nature 
acquired in connection with these Terms, any Transactions, or the performance of our 
obligations thereunder, except: 

 
(a)         to  our  respective  professional  advisers  (provided  they  are  bound  by  an 

equivalent duty of confidentiality); 
 

(b)         as required by Applicable Regulation or under the compulsion of law or by 

request of any regulatory, government or law enforcement agencies in any 
jurisdiction; or 

 
(c)         to the extent that the confidential information is in or lawfully comes into the 

public domain other than by breach of this Clause. 
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29.2       We shall have the right to disclose your confidential information to our Affiliates, or a 

third party such as an intermediary or clearing house, provided such disclosure is 
necessary in order to facilitate the performance of our obligations under these Terms. 

 

 
29.3       We shall be under no duty to disclose to you any information in making any decision or 

taking any action in connection with the performance of our obligations under these 
Terms, or to take into account any information or other matters which come to our 
notice or the notice of any of our or our Affiliate's employees, directors, agents: 

 

 
(a)         where this would, or we reasonably believe that it would, be a breach of any 

duty of confidentiality or confidence to any other person; or 
 

 
(b)         which comes to the notice of an employee, officer or agent of us or our 

Affiliates, but does not come to the actual notice of any employee, officer or 
agent of us or our Affiliates dealing with you directly. 

 

 
30. Data Protection 

 

 
30.1   These Terms, together with the Privacy Information Notice (available on our website 

at http://www.sovacapital.com/terms.html) set out the basis upon which we obtain, use, 
store, protect, transfer or otherwise process Personal Data in the course of our providing 
our Services to you. 

30.2     We may:  

(a)   (obtain, use, store, transfer or otherwise process the types of Personal Data 
listed in Clause 30.3 about you or your directors, officers and employees, your 
beneficial owners (if applicable) and any person or organisation you have 
appointed to act on your behalf in relation to our Services, for example an 
investment manager of an attorney under a power of attorney (if applicable); and 

(b)  record or monitor telephone calls, emails and other electronic 
communications, 

necessarily (i) for the purpose of fulfilling our contractual obligations under these Terms 
to provide you with the Services described in these Terms, (ii) in order to comply with 
our legal obligations, (iii) for our legitimate interests in providing the Services to you and 
(iv) so that we can comply with any Applicable Regulations. 

 

 
30.3   We may collect the following types of Personal Data from you, your directors, 

officers or employees, your beneficial owners (if applicable) and any person or 
organisation you have appointed to act on your behalf in relation to our Services, for 
example an investment manager of an attorney under a power of attorney (if applicable): 

(a) Full name; 

(b) Permanent residential address; 

(c) e-mail addresses; 

(d) Telephone and facsimile contact numbers; 

(e) Nationality and citizenship; 

(f) Date of birth; 

http://www.sovacapital.com/terms.html
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(g) Passport information such as passport number and date of expiry; 

(h) Employment status; 

(i) Profession or occupational information; 

(j) Educational information; 

(k) Utility bills; 

(l) Tax information such as tax identification numbers and country of residency or 
domicile for tax purposes; and 

(m) Financial information such as income sources and bank account details. 

You hereby consent to us obtaining, using, storing, transferring or otherwise processing 
your Personal Data for the purposes outlined in Clause 30.2. 

 
30.4   We do not rely on individual consent to allow us to process any Personal Data.  Our 
processing is permitted by Data Protection Law because it is (i) necessary in order to 
administer and operate your Account and perform our contractual obligations, (ii) 
necessary to comply with our legal obligations and (iii) for our legitimate interests in 
providing our Services to you (including for the purposes of the prevention of fraud). 

30.5   We may also need to share and transfer your Personal Data with our Affiliates or 
agents, regulators or governmental bodies that exercise jurisdiction over us or them, 
located within the EEA.  We may need to disclose this information for purposes including 
administering our relationship and providing the Services to you, in compliance with any 
Applicable Regulation or the prevention of crimes or malpractice.  You expressly consent 
to us sharing and transferring your Personal Data with our Affiliates or agents, and to us, 
our Affiliates or agents, disclosing your Personal Data if permitted or compelled by 
Applicable Regulations, in response to court orders or in compliance with requests from 
regulators, government or law enforcement agencies. 

30.6   For the purposes of using, processing or storing your Personal Data, we may need 
to transfer your Personal Data to our other office locations (such as our Moscow office), 
Affiliates or agents, regulators or governmental bodies that exercise jurisdiction over us or 
them, who may be located in jurisdictions outside of the EEA, including to countries which 
do not offer adequate safeguards in respect of protecting your Personal Data.  Where this 
is the case, such Personal Data will be held in accordance with local applicable law and 
we will put appropriate safeguards in place to protect the transferred Personal Data 
including the use of data transfer agreements in the European Commissionôs standard 
form. 

30.7   In accordance with Data Protection Law, we will ensure that your Personal Data will 
be protected by appropriate technical and organisational security measures.  We will only 
store your Personal Data for as long as strictly necessary in order for us to provide the 
Services to you and to comply with any Applicable Regulations.  

30.8   In accordance with Data Protection Law, you have, upon request, the right to: 

(a)  access to, and obtain a copy of, the Personal Data we hold about you, 
without any charge; 

(b)  request additional information about the purposes of us processing your 
Personal Data and the categories of Personal Data concerned; 
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(c)  obtain information on the recipients or categories of recipients (including 
international recipients) to whom your Personal Data has been or will be 
disclosed; 

(d)  request a transfer of your Personal Data from us to another data controller; 

(e)  in certain circumstances, the ñright to be forgottenò and the right to request 
the erasure of all the Personal Data we hold about you; 

(f)  lodge a complaint to the supervisory authority in your jurisdiction in respect of 
your rights under Data Protection Law; and 

(g)  withdraw your consent to the collection, storing, processing and transferring 
of your Personal Data.  However please be aware that such withdrawal will not 
affect the lawfulness of Personal Data collected, processed and transferred prior 
to the date of your withdrawal of consent.  

30.9   In respect of any Personal Data you provide to us in respect of your underlying 
clients, you warrant, represent and undertake that you have and will at all times have the 
necessary consents and permissions from such underlying clients to transfer their 
Personal Data to us in order for us to process their Personal Data in accordance with 
these Terms, and that you will record, update and retain evidence of the consents and 
permissions obtained from such underlying clients. 

30.10   You shall indemnify, defend, and hold harmless us, our Affiliates, employees, 
subcontractors and agents against all Losses arising from any breach by you or your 
Affiliates, employees, subcontractors and agents of Clause 30.9. 

 

 
31. Anti-Money Laundering 

 

 
You acknowledge that in order to ensure compliance with the Money Laundering 
Regulations 2007, the Proceeds of Crime Act 2002 and the Joint Money Laundering 
Steering  Group  Guidance  Notes  (as  amended  from  time  to  time)  or  any  other 
Applicable Regulations; we may require verification of identity from you.  You agree to 
provide on demand satisfactory evidence of your identity and to do all other acts and 
such things as may reasonably be required so as to comply with such Applicable 
Regulation.  You acknowledge that failure to provide the relevant information within a 
reasonable time period may result in our ceasing to deal with you or provide Services 
to you. 

 

 
32. Foreign Account Tax Compliance Act (ñFATCAò) 

 

 
32.1 You acknowledge that, in order for us to comply with the provisions of FATCA or any 

resulting intergovernmental agreement, and avoid the imposition of any 
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U.S. federal withholding tax imposed or collected pursuant to Sections 1471 through 
1474 (inclusive) of the United States Internal Revenue Code of 1986, as amended (the 
ñU.S. Codeò), any current or future regulations or official interpretations thereof, any 
agreement entered into pursuant to Section 1471(b) of the U.S. Code, or any fiscal or 
regulatory legislation, rules or practices adopted pursuant to any intergovernmental 
agreement entered into in connection with the implementation of such Sections of the 
U.S. Code (a ñFATCA Withholding Taxò), you may, from time to time and to the extent 
provided under FATCA be required to: 

 

 
(a)         provide  further  information  and/or  documentation to  the  Internal  Revenue 
Service (ñIRSò) or other relevant competent authority and/or us, which information 
and/or documentation may include, but is not limited to, information and/or 
documentation relating to or concerning you, your direct and indirect beneficial owners 
(if any), any such beneficial ownerôs identity, residence (or jurisdiction of formation) and 
income tax status; and 

 

 
(b)        certify to us your compliance or deemed compliance with, or exemption from, 
the requirements under Clause 32.1(a). 

 

 
32.2 You agree that you will provide such information and/or documentation concerning you 

and your direct and indirect beneficial owners (if any), as and when requested by us, as 
we, in our sole discretion, determine is necessary or advisable for us or any of our 
Affiliates to comply with obligations under FATCA. 

 

 
32.3 You agree that you will notify us within thirty (30) days of any change that affects your 

tax  status  pursuant  to  FATCA,  the  UK  IGA,  or  any  legal  requirement  or  other 
agreement by or between governments and provide any additional documentation or 
other information that may be required in order to process any such change. 

 

 
32.4 You acknowledge that (i) if you do not timely provide any such requested certification, 

information and/or documentation, as applicable, or (ii) if such certification, information 
and/or documentation is incorrect or incomplete, payments to your Account may be 
subject to FATCA Withholding Tax as may be required under FATCA, and we may 
deduct or retain from your Account amounts sufficient to indemnify and hold harmless 
SCL and its agents from and against any and all withholding taxes, interest, penalties 
and other losses or liabilities suffered by any such person on account of your failure to 
duly provide any requested certification, information and/or documentation or resulting 
from such personôs reliance on any such certification, information and/or documentation 
provided by you. 

 

 
32.5  You acknowledge that SCL is not required to contest any demand made by any 

government authority for information regarding your Account or payment of FATCA 
withholding Tax. 

 

 
32.6 You acknowledge and agree that you shall have no claim against us, our Affiliates or 

our agents for any damages or liabilities attributable to determinations made pursuant 
to this Clause 32. 

 

 
32.7  You consent to the collection, storage, and disclosure by us and our agents of any 

confidential information to persons from whom we and our agents receive or make 
payments on behalf of you and to governmental authorities as required by Applicable 
Regulation or other agreement by or between governments. Confidential information 
includes personal data, account details, transactional information, and any other 
information that a reasonable person would consider being of a confidential or 
proprietary nature. 



31 ToB B (5.0) 

  

 

32.8     Your   consent   shall   be   effective   notwithstanding  any   applicable  nondisclosure 
agreement. You represent that you have secured from any third party in relation to 
whom you have provided information to us, any consents and waivers necessary to 
permit us and our agents to carry out the actions described in this Clause 32, and that 
you will secure such consents and waivers in advance of providing similar information 
to us in the future. 

 

 
32.9     If you have more than one Account with us, you acknowledge that we may be required 

to link said Accounts for purposes of applying customer documentation and due 
diligence requirements or disclosing confidential information regarding the Account to a 
government authority in connection with a legal requirement or as otherwise required 
by FATCA. 

 

 
32.10   You represent that you have provided to, and secured from any person that will own a 

beneficial interest in a payment from us, any notice, consent or waiver necessary to 
permit us and our agents to carry out the actions described in this Clause 32. 

 

 
33. Miscellaneous 

 

 
33.1       These Terms supersede any previous terms and agreement(s) between the parties 

and constitute the entire agreement between the parties relating to the subject matter 
of the Terms. 

 

 
33.2       You acknowledge that you have not relied on and do not rely on, or have been induced 

to enter into these Terms by a representation other than those expressly set out in 
these Terms and that you shall have no remedy, in respect of any statement, 
representation, warranty or understanding (whether negligently or innocently made) of 
any person, in contract, tort, equity, or pursuant to the Misrepresentation Act 1967. 

 

 
33.3       No failure to exercise or delay in exercising any right or remedy under these Terms 

shall constitute a waiver thereof and no single or partial exercise of any right or remedy 
under these Terms shall preclude or restrict any further exercise of such right or 
remedy. The rights and remedies contained in these Terms are cumulative and not 
exclusive of any rights and remedies provided by law. 

 

 
33.4       If any provision in these Terms in whole or in part is held by any court of competent 

jurisdiction to any extent to be illegal, invalid or unenforceable under any enactment or 
rule of law, that provision or part shall to that extent be deemed not to form part of the 
Terms and the enforceability of the remainder of these Terms shall in no way be 
affected or impaired thereby. 

 

 
33.5       Nothing contained in these Terms shall be construed as creating any partnership or 

joint venture with or between the parties. 
 

 
34. Governing Law and Disputes 

 

 
34.1 These Terms and any non-contractual obligations arising out of or in relation to the 

Terms shall be governed by and construed in accordance with English law. 
 

 
34.2       Any  dispute  arising  out  of  or  in  connection  with  these  Terms  or  Transactions 

hereunder, including any question regarding their existence, validity or termination, 
shall be referred to and finally resolved by arbitration under the rules of the London 
Court of International Arbitration which are deemed to be incorporated by reference 
into this clause.  There shall be three arbitrators, each appointed in accordance with 
the rules of the London Court of International Arbitration. The place 
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of arbitration shall be London, England, and the  English language shall be  used 
throughout the arbitral proceedings. 

 

 
34.3       If you do not have a permanent place of business in England, you agree to appoint and 

keep appointed an agent for the service of process and to promptly notify us of the 
identity and address of such agent. 
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SECTION B: SYSTEMS ACCESS TERMS 
 
 
1. Introduction 

 

 
1.1 This Section B shall apply where we have expressly agreed to provide you with 

Systems Access (as defined below). 
 

 
1.2 We shall make available certain  systems facilities which you may choose to  use. This 

Section governs your use of such facilities provided by SCL, which include: 
 

 
(a) software-based transmission of trading instructions directly to the systems of 

certain Markets or brokers, and reception of confirmations from the same; 
 

 
(b) provision of terminal access for trading instructions submission; or; 

 

 
(c)                        online access to your Accounts for the purpose of monitoring your activity and 

Positions; and the provision of software and communication links necessary for such 
access. (together, "Systems Access"). 

 

 
1.3         You may place Transactions either directly on an electronic system made available by 

us, or made available by a Third Party Provider with whom we have an arrangement. 

For these purposes ñThird Party Providerò means any third party appointed by us or 

that we have agreed may be appointed by you to provide Systems Access. Third Party 

Provider services are not owned, operated, controlled or managed by us. 
 

 
2. Security 

 

 
2.1         You shall provide to us a list of persons to whom we shall provide access codes such 

as user identification numbers and login passwords for the purpose of Systems Access 
("Access Codes").  You may not share such Access Codes with any third parties 
without our written approval.   You agree not to amend, delete, disable or otherwise 
circumvent any Access Codes which you are provided with.   You shall notify us 
immediately if your Access Codes have been stolen, lost or compromised.  Until and 
unless we receive such notification, you will be solely responsible for all acts or 
omissions of any person using the Access Codes provided to you for Systems Access. 

 

 
2.2         You shall promptly notify us of any changes to the list of persons authorised to use 

your Access Codes.   You shall maintain adequate internal controls and procedures 
over your use of Systems Access.  You shall be solely responsible for monitoring 
internal usage of your Access Codes.  You represent and warrant that any person who 
has possession of any Access Code is your duly authorised representative and has the 
power and authority to legally bind you. 

 

 
3. Compliance 

 

 
3.1         You represent and warrant that you have all the necessary authorisations and have 

complied with all Applicable Regulations to conduct business through Systems Access. 
 

 
3.2         You agree to comply with all Applicable Regulations (including the HFT Regulations 

and those relating to market abuse or manipulation), rules, conventions, regulations, 
notices, user agreements, user guides, disclaimers, legends or instructions of the 
relevant Market, broker or regulatory authority, relating to such Systems Access, which 
shall be in addition to your obligations under these Terms. 
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3.3         You are responsible for abiding by such other requirements, procedures and rules for 

each of the Systems Access (e.g. hours of operation) and any temporary instruction 

that may be communicated to you from time to time either by us or by the Third Party 

Provider. In addition to these Terms the provision of Systems Access shall be subject 

to, and by you continued use the System Access, you agree to be bound by any 

legends, disclaimers, terms and conditions displayed on or linked to the Systems 

Access (as the same may be updated or/and modified from time to time). 
 

 
3.4         You agree not to, and agree to ensure that any person using your Access Codes does 

not, transmit orders or take any action that could create a false impression of the 
demand or value of any financial instrument or commodity.  Your dealings shall be for 
proper commercial purposes only and you shall observe the standard of behaviour 
reasonably expected of persons in your position.  You shall not take any step to cause 
us to fail to observe the standard of behaviour reasonably expected of persons in our 
position. 

 

 
3.5         You shall not use Systems Access for any purposes other than for your own internal 

business purposes for your own benefit and Account without our consent. 
 

 
3.6         We shall be entitled, in our discretion, to suspend or deny Systems Access to you and 

change or require you to change your Access Codes at any time, regardless of whether 
such suspension or denial is required by Applicable Regulations or the rules, 
conventions, regulations, notices, user agreements, user guides, disclaimers, legends 
or instructions of any relevant Market, broker or regulatory authority. 

 

 
3.7         You represent, warrant and undertake that, where we are required under Applicable 

Regulations in relation to the Systems Access services to ensure that you take a 

particular action or achieve a particular outcome, you shall promptly take such action or 

achieve such outcome. 
 

 
3.8         You represent, warrant and undertake that, where your assistance is needed in order 

for us to comply with our obligations under Applicable Regulations in relation to 

Systems Access, you shall provide such assistance.  In addition, where required, you 

shall co-operate with Third Party Providers and shall comply with all reasonable 

requests made by a Third Party Provider. 
 

 
3.9         We may conduct a periodic risk based assessment of the adequacy of your systems 

and controls on an annual basis or at such other frequency as we determine. You 

agree to provide us with all information which we, in our sole discretion, may consider 

necessary or expedient to conduct such an assessment. 
 

 
4. Transmissions 

 

 
4.1         All transmissions, including orders, from a user of your Access Codes shall be valid 

and conclusively binding on you.  We shall not be obliged to check the accuracy or 
authenticity of any such orders.   Orders transmitted via Systems Access shall be 
treated  as  if  they  had  been  made  in  writing  and  signed  by  you.    You  shall  be 
responsible for all executions, partial or otherwise, of orders transmitted using your 
Access Codes, even if you did not receive a notice of execution. 

 

 
4.2         Without prejudice to the above, we may in our discretion at any time refuse or withdraw 

any orders submitted using your Access Codes and shall not be obliged to give you a 
reason. 
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4.3         Any order given through Systems Access, once received by us, cannot be cancelled or 

withdrawn without our consent. 
 

 
4.4         We may, whenever we in our discretion determine to be necessary place limits on your 

orders or other transmissions through Systems Access. 
 

 
4.5 You shall immediately notify us in writing if you become aware of: 

 

 
(a) any failure by you to receive a message indicating that an order was received 

or executed; 
 

 
(b) any failure by you to receive an accurate confirmation of an execution; 

 

 
(c) any receipt of confirmation of an order and/or execution which you did not 

place; or 
 

 
(d) any inaccurate information in your Account balances, Positions, or Transaction 

history. 
 

 
4.6         Our records of your usage of Systems Access or transmissions using your Access 

Codes (including computer data records, transaction numbers and recordings) shall be, 
save in the case of manifest error, conclusive evidence of all transmissions using your 
Access Codes and shall be binding on you.  You agree that such records shall be 
admissible in court as evidence to the extent permitted by Applicable Regulations. 

 

 
5. DEA Controls 

 

 
5.1        You agree to comply with any requirements (ñDEA Controlsò) that we, in our sole 

discretion, may consider necessary or expedient to comply with Applicable Law, 

including, but not limited to the HFT Regulations. 
 

 
5.2         Such DEA Controls may include, but are  not  limited to, pre-and post-trade order 

controls, pre-set trading and credit thresholds, and the ability to block or cancel orders 

and stop order flows. 
 

 
5.3         We may suspend or withdraw our Systems Access where, in our sole discretion, we 

determine that your use of such services is not or may not be consistent with our DEA 

Controls, the rules of the relevant Market or Applicable Regulations. 
 

 
5.4         You acknowledge and agree that we may implement surveillance and monitoring of 

your use of DEA Facilities, and may submit reports on your use of the DEA Facilities to 

the FCA and/or relevant Market in accordance with Applicable Regulations. Use of 

Software; Intellectual Property Rights 
 

 
5.5         You shall be  responsible for providing and operating all  equipment, systems and 

software necessary for Systems Access and you shall at your own costs or expenses 
ensure that such equipment and software is compatible with and properly connected to 
our system. 

 

 
5.6         You shall not  (and shall  not  permit any third  party to)  copy, use,  analyse, print, 

reformat, modify, decompile, disassemble, reverse engineer, translate or convert any 
software provided by us to you in connection with use of System Access or distribute 
such software to any third party. 
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5.7 You undertake not to: 
 

 
(a)         upload files that contain software or other material protected by intellectual 

property rights (or by rights of privacy or publicity) unless you have received all 
necessary consents from us; 

 

 
(b) upload files that contain, or may contain, a virus or corrupted data; 

 

 
(c)         delete any author  attributions, legal  notices  or  proprietary designations or 

labels; 
 

 
(d)         use System Access in a manner that adversely affects the availability of its 

resources to other members; 
 

 
(e) download a file that cannot be legally distributed via System Access; 

 

 
(f)          disclose any information relating to the content or operation of Systems Access 

to any third party without our consent in writing; or 
 

 
(g) lease, sell or provide, directly or indirectly, Systems Access to any third party. 

 

 
5.8         You acknowledge that you have no ownership or other proprietary rights, copyright or 

other intellectual property rights in the software relating to Systems Access, which are 
owned by us or other providers, and you agree to comply with any restrictions or 
requests which we may make in relation to protecting such proprietary or intellectual 
property rights.  If  you  become  aware  of  any  violation  of  our  or  our  Third  Party 
Providersô proprietary rights in Systems Access, you will notify us in writing. 

 

 
6. Liability and Indemnity 

 

 
6.1         We shall not be liable for any losses, damages, costs or expenses, howsoever arising, 

(including through any defect, error, fault, mistake or inaccuracy with the System 
Access, or due to any unavailability of the System Access or any part thereof) incurred 
or suffered by you under these Systems Access Terms or through your use of Systems 
Access (including where we have declined to enter into a proposed Transaction) unless 
such loss directly arises from our gross negligence, wilful default or fraud. 

 

 
6.2         We shall not be liable for any indirect, consequential or special loss or damages, loss 

of profits, loss of goodwill, loss of opportunity or loss of anticipated savings howsoever 
arising. 

 

 
6.3         Orders that you enter through Systems Access may be routed to third party systems, 

markets or exchanges (each, a "third party system"). We are not responsible for any 

losses, damages or costs that may result from errors made by any third party system in 

reading, processing or executing such orders, or if any third party system otherwise 

fails to properly execute such orders. 
 

 
6.4         You undertake to keep us fully indemnified against all losses, damages, claims, costs 

or  expenses  whatsoever  incurred  by  us  pursuant  to  or  in  connection  with  these 
Systems Access Terms or your use of Systems Access, howsoever arising, unless 
arising directly from our gross negligence, wilful default or fraud. 

 

 
6.5         You acknowledge that from time to time, and for any reason, System Access may not 

be  operational  or  otherwise  available  for  your  use  due  to  servicing,  hardware 
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malfunction, software defect, service or transmission interruption or other cause and 
that we shall not be liable to you for any losses, damages, costs or expenses, 
howsoever arising, which result from the unavailability of System Access.  In the event 
that, for any reason, circumstances prevent the transmission and execution of all, or 
any portion of, your orders through Systems Access, you represent and warrant to us 
that you have alternative arrangements which will remain in place for the transmission 
and execution of your orders, by telephone, fax or otherwise.  In the event Systems 
Access is not operational, you may contact us to make alternative order entry 
arrangements. 

 

 
6.6         We make no representation or warranty to you or your Affiliates express or implied 

whatsoever in respect of Systems Access, including warranties with respect to the 
accuracy,  completeness,  fitness  for  purpose  or  timeliness  of  any  Services  or 
information accessed through Systems Access. 

 

 
6.7         You expressly acknowledge and agree that we have made no recommendation with 

respect to Systems Access, DEA Facilities or any Transaction and that we and any 

third party service providers selected by you or us provide Systems Access and DEA 

Facilities on an ñas isò basis, at your sole risk.   We expressly disclaim any implied 

warranties of merchantability or fitness for a particular purpose, including any warranty 

for  the  use  or  the  results  of  the  use  of  Systems  Access  with  respect  to  their 

correctness, quality, accuracy, completeness, reliability, performance, timeliness, 

continued availability or otherwise. 
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SECTION C: EXCHANGE TRADED DERIVATIVES 
 
 
1. Scope of Services 

 

 
This Section contains the terms upon which we may execute, clear and/or carry a 
Transaction in futures, options on futures, options and other derivatives (each a 
"Contract") if and to the extent that such Contract is executed on, by reference to or 
subject to the rules of an exchange. 

 

 
2. Brokers 

 

 
Where we are a member of the relevant exchange we will execute an order for a 
contract equivalent to a Contract made on the floor of the relevant exchange by open 
outcry, in the market conducted on an automated trading system administered by the 
relevant exchange or otherwise as permitted by the relevant exchange (a 
"Corresponding Exchange Contract") on the relevant exchange. If we are not a 
member of the relevant exchange, we will need to execute the order through an 
intermediate broker who is a member. Accordingly, we may use the services of brokers 
(who may be Affiliates) to clear and/or carry Contracts for the Account.  A list of such 
brokers is available upon request. 

 

 
3. Instructions 

 

 
(a)         We may, in our discretion, implement arrangements under which you will be 

permitted to transmit orders directly to our Affiliates.   You acknowledge and 
agree that (i) you will transmit orders directly to such Affiliates identified by us 
only in accordance with any conditions or instructions notified to you by us and 
solely for the Account; (ii) any orders transmitted by you to an Affiliate will be 
cleared through the Account maintained with us and not for an account in your 
name with the Affiliate, and (iii) notwithstanding your transmission of orders to 
any such Affiliate, you will continue to be a client of ours and will not be a client 
of the Affiliate, unless expressly agreed in writing by us and such Affiliate. 

 

 
(b)         You undertake to give us timely notice (and in any event at least two Business 

Days before the close of trading in the Contract in question) and, upon our 
request, shall immediately inform us if you intend to make or take delivery 
under a Contract that is settled by the physical delivery of an underlying Asset. 
Further, you shall promptly (and within any time limit imposed by us) give 
instructions to us in respect of, and you shall deliver any Asset deliverable 
under any Contract or proposed Contract (including, in relation to Contracts 
which comprise options on futures, sufficient initial Margin with respect to the 
underlying futures Contract).   If so requested, you shall furnish us with 
assurances satisfactory to us that the obligations to make or take delivery 
under any Contract will be performed.   If you fail to perform the obligations 
under this paragraph, we are authorised to take any action we determine to be 
necessary for our protection or compliance with Applicable Regulations 
including, without limitation, liquidating the relevant Positions. 

 

 
(c)         If you do not wish to deliver or receive delivery of the underlying Asset but 

prefer to take your profit or loss in Cash, this can be achieved by close out. 
Subject to this Section and Applicable Regulations, you may at any time before 
the date for performance of a Contract, request us to close out the matching 
Corresponding Exchange Contract or, if a Corresponding Exchange Contract 
in a purchased option, exercise that Corresponding Exchange Contract in 
accordance with its terms. If the closing out or exercise results in a sum of 
money being due to us under the Contract, we shall notify you of the amount, 
which will be payable by you immediately. 
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4. Exchange Contracts 
 

 
(a)         In respect of every Contract entered into by or through us for the Account 

which is executed on, by reference to or subject to the rules of an exchange, 
we shall have made (or arranged to have made through a broker who may be 
an Affiliate) or, where permitted, shall make or arrange to have made, a 
Corresponding Exchange Contract. For convenience, all dealings between you 
and us will be on this principal to principal basis except in the case of certain 
exchanges which prohibit that relationship and require members to trade as 
agent. We shall therefore have an economic interest in the Contract. You shall 
bear all risks and obligations associated with any Corresponding Exchange 
Contract by becoming liable to us in relation to the corresponding Contract (or 
directly liable under the Corresponding Exchange Contract if we executed as 
agent). Accordingly, we shall have no obligation in respect of any 
Corresponding Exchange Contract purchased or sold for the Account (whether 
directly or through any back-to-back transactions described above) other than 
to account to you for the value of any such Corresponding Exchange Contract 
actually realised by us. In the event that any exchange (or itôs clearing house, 
where applicable) fails to honour a Corresponding Exchange Contract or 
otherwise restricts its value, you shall have no recourse to us for such failure or 
restriction. 

 

 
(b)         You acknowledge that the rules of an exchange and its clearing house (if any) 

may contain wide powers in an emergency or otherwise adverse situation, or in 
the event of a default (not necessarily on the part of either us or you), to close 
out contracts subject to such rules (including Corresponding Exchange 
Contracts), to effect invoicing back, exercise rights of set-off and to take such 
other steps or combination of steps as the exchange or clearing house thinks 
fit.  You agree that if any such action is taken pursuant to such rules, then we 
may take any action in relation to the Contract(s) in the Account which we 
considers appropriate to correspond with such action.  Where the exchange or 
clearing house takes action with respect to some but not all contracts subject 
to its rules, then we shall act in a fair and equitable manner in allocating the 
consequences of the action to the Contracts that are being cleared by us for 
our clients (including you) and/or our own account or the account of our 
Affiliates.  Any such action shall be binding on you. 

 

 
(c)         The provisions of this Clause 4(c) of this Section C shall apply in relation to any 

Contract whose terms provide for physical settlement and will be relevant 
where, for example, delivery may include one or more of a number of different 
deliverable instruments and/or delivery is not restricted to a single day.  Where 
the relevant exchange, clearing house or broker does not identify a particular 
position when making or allocating deliveries, we shall exercise our reasonable 
discretion in determining how to select the relevant position(s) to which such 
delivery will be allocated.  This selection will be made on an equitable basis 
from the positions that we are clearing in the relevant Contract for our clients 
(including you) and may also include positions that are being cleared for our 
own account and/or the account of our Affiliates.  You and the Account will be 
bound by any allocation made pursuant to these procedures. 

 

 
(d)         The Services provided by us under this Clause 4 of this Section C relate to the 

execution and/or clearing of Contracts that are executed on, by reference to or 
subject to the rules of an exchange, and are provided on the basis that such 
Corresponding  Exchange  Contracts  will  be  accepted  for  clearing  by  the 
relevant exchange or clearing house.  You acknowledge that the rules of an 
exchange and relevant clearing house (if any) may contain wide powers in an 
emergency or otherwise adverse situation, or in the event of a default (for 
example, where you are the buyer under a futures Contract, the default of the 
exchange member (or our clearing member) who sold the futures Contract), 
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which permit the exchange or clearing house to refuse to clear a Contract that 
has been executed for you (including a Transaction allocated/given up for 
clearing in the Account with us).  It is agreed that we shall not be liable to you 
with respect to any costs, losses or expenses incurred if any such exchange or 
clearing house exercises those powers and we shall not be responsible for the 
performance of any obligations with respect to such Contracts except to the 
extent that the relevant counterparty (the seller, in the example given) performs 
its corresponding obligations to us. 

 

 
5. Option Exercise 

 

 
(a)         Certain Contracts that comprise options may be subject to exercise at any 

time.  Where the relevant exchange, clearing house or broker does not identify 
a particular short option Position in relation to the exercise of a corresponding 
long option Position, we shall exercise our reasonable discretion in determining 
how to select the relevant Position(s) to which such exercise will be allocated. 
This selection will be made on an equitable basis from the Positions that we 
are clearing in the relevant Contract for our clients (including you) and may 
also include Positions that are being cleared for our own account and/or the 
account of our Affiliates.  You and the Account will be bound by any allocation 
made to you pursuant to these procedures. We shall use reasonable efforts to 
contact you promptly where a Position in a short option Contract in the Account 
is exercised. 

 

 
(b)         It  is  your  sole  responsibility for  determining whether or  not  to  exercise a 

Contract that comprises an option.  We shall have no responsibility to exercise 
any such Contract purchased by you unless and until we receive acceptable 
and timely instructions from you indicating the action to be taken.  In order to 
ensure that your options Positions are handled in the manner in which you 
would like, you are responsible for providing us with your intended exercise 
instructions by such time as we shall require and in any event by such time as 
shall enable us, acting in a reasonably diligent manner, to communicate such 
instructions to the relevant exchange or clearing house or to a broker (for 
onward transmission to the relevant exchange or clearing house) or to take 
such other reasonable and necessary action required to effect such 
instructions. 

 

 
(c)         We may implement arrangements for the automatic exercise of "in the money" 

options in clients' accounts (including your Account), subject to such internal 
policies and procedures as we may in our discretion determine.  Such policies 
and procedures may be amended without prior notice to you.   However, we 
shall  have  no  obligation  to  ensure  that  such  options  are  automatically 
exercised and shall have no liability whatsoever if we do not automatically 
exercise any "in the money" option, even where our own internal policies and 
procedures so provide.  Accordingly, you should monitor the value of such 
options Contracts to ensure that they do not expire "in the money". 

 

 
6. Give-ups 

 

 
(a)         We reserve the right to refuse to accept from other brokers Contracts executed 

by or through such brokers and to be allocated/given-up to us for clearance or 
carrying in the Account unless you and such other broker have previously 
entered into a written agreement with us with respect to such allocation/give- 
up, on terms acceptable to us, including (without limitation) with respect to the 
imposition of any limits on the number or categories of Contracts that we are 
prepared to accept. 
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(b)         We reserve the right to refuse to execute an order for a Contract which is to be 
allocated/given-up to another clearing broker unless you and such other 
clearing broker have previously entered into a written agreement with us with 
respect to such allocation/give-up, on terms acceptable to us. 

 

 
(c)         If  you  instruct  us  or  any  of  our  Affiliates  to  execute  a  Contract  for 

allocation/give-up to another clearing broker specified by you: 
 

 
(i)          in the event that such other clearing broker accepts the allocation/give- 

up, we (or our Affiliate) shall (without prejudice to any claim we (or our 
Affiliate) may have for commission or other payment or amount owed 
to us (or our Affiliate) with respect to such Contract) upon such 
acceptance cease to be a party to the Contract and shall have no 
obligation to you for our (or our Affiliate's) performance; and 

 

 
(ii)       in the event that such clearing broker declines to accept the 

allocation/give-up, we shall be entitled at our option either to clear or 
carry the Contract in the Account or to liquidate it by such sale, 
purchase, disposal or other Transaction or cancellation as we may in 
our discretion determine, whether on the Market or by private contract 
or any other feasible method and any balance resulting from such 
liquidation shall be promptly settled between us and you. 

 

 
7. Position Limits 

 

 
We shall have the right, whenever we in our discretion deems such action necessary 
or: (i) to limit the size and number of open Contract positions (net or gross) which may 
at any time be outstanding in the Account and without regard to the capacity or 
capacities in which such Account is held by you and whether or not such positions are 
being carried in one or more Accounts; (ii) to refuse the acceptance of orders for new 
positions or the allocation or transfer of positions by any other broker for the Account; 
and (iii) to require the reduction of open positions carried with us in the Account.  For 
the avoidance of doubt, with respect to such rights, we may in our discretion close out 
any one or more positions in the Account in order to reduce open positions carried with 
us in the Account. You shall comply with all position limit and large trade reporting rules 
of any regulatory organisation or any exchange or clearing house to which you may, 
from time to time, be subject.  In addition, you agree to notify us promptly if you are 
required to file position reports with any regulatory (or self-regulatory) organisation or 
any exchange or clearing house, and to promptly file and provide us with copies of any 
such reports. 

 

 
8. Payments 

 

 
(a)         Margin must, generally, be delivered in the form of cash or securities that are 

denominated in the currency of that Contract. However, we may in our 
discretion agree to accept Margin from you in the form of Cash or Assets 
denominated in a currency other than the currency denomination of the 
Contract. In that event, we shall determine your Margin requirements each day 
in the Base Currency based on the prevailing exchange rates between the 
Base Currency and the currency denomination of the Contract, as determined 
by us in a commercially reasonable manner. You shall pay our Fees as in 
effect from time to time with respect to our acceptance of Margin denominated 
in the Base Currency.   Without limitation of the foregoing, if conversions 
between the currency denomination of the Contract and the Base Currency 
cannot reasonably be effected due to exchange controls, government 
restrictions, market conditions or other factors, (a) we shall have no obligation 
to accept Margin denominated in the Base Currency in satisfaction of your 



42 ToB B (5.0) 

  

 

Margin  requirements and  any  Loss  resulting from  your  inability to  deliver 
Margin in the currency denomination of the Contract shall be solely for your 
account and risk; and (b) in the event that you are entitled to the return or 
receipt of Margin in connection with Transactions in any Contract, our sole 
obligation shall be to deliver to you the quantity of the currency denomination 
of the Contract to which you are entitled, at such time and in such manner as 
such delivery may reasonably be made. 

 

 
(b)         In respect of a Corresponding Exchange Contract which is an option, which 

matches a Contract, if you are the buyer, you will pay to us on demand any 
premium payable under the rules of the relevant exchange and/or clearing 
house; and if you are the seller, when we receive any premium payable under 
the rules of the relevant exchange and/or clearing house from the relevant 
exchange, clearing house and/or broker, we will credit it to the Account as 
Margin. You may be required to pay additional Margin in respect of the 
corresponding Contract in accordance with the Terms. 

 

 
9. Default 

 

 
Upon the occurrence of an Event of Default, the close out of Contracts to which these 
Terms apply may be effected by the execution of one or more Contracts that are (in 
aggregate where more than one) equal and opposite to the Contract that is to be 
closed out.  Where this is the case, the Market Value (as defined below) of the closed 
out Contract shall be calculated by reference to the price at which the equal and 
opposite Contract(s) is/are executed. For these purposes "Market Value" shall mean 
such price for an investment as is equal to the official market closing price on the 
previous business day as derived by us in a reasonable manner from a reputable 
pricing information service.  If in our reasonable judgement such price does not reflect 
the Market Value or no such prices are available then we shall determine in good faith 
the Market Value using whatever pricing sources or other indications of value we 
reasonably consider to be an appropriate indication of the current market price of the 
relevant investment. If any such Transaction is made in accordance with the foregoing, 
it may be public or private, and we may be the counterparty of such Transaction(s). All 
costs, fees, expenses and liabilities incurred by us in the exercise of the rights shall be 
borne by you. 
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SECTION D: TERMS FOR OTC PURCHASE AND SALE OF RUSSIAN EQUITY 

SECURITIES 
 

 
1. Application and Definitions 

 

 
1.1         This Section D shall apply to over-the-counter purchase and sale of Russian equity 

securities and such other equity securities as agreed between you and us from time to 
time. 

 

 
1.2 Those capitalised terms not defined herein shall have respective meaning specified in 

Section A of these Terms. 
 

 
1.3         Save where the context otherwise requires, the following words and phrases shall have 

the following meanings in this Section D: 
 

 
"Buyer" means for any Transaction, you or us acting as a buyer of the Securities as 

specified in the related Confirmation; 
 

 
"Buyer's Nominee" (where applicable) means the person or legal entity designated as 

such in the Confirmation; 
 

 
"Company" means the company or issuer of the Securities of which are the subject of 

the Transaction; 
 

 
"Confirmation" means the confirmation substantially in the form attached as Appendix 

4 to these Terms which sets forth the terms and conditions for a purchase and sale of 
Russian equity securities; 

 

 
"Purchase Price" means the price of one Security multiplied by the number of 

Securities to be purchased under the relevant agreement as specified under the 
heading "Gross Price" in the related Confirmation; 

 

 
"Registrar" means the registrar or custody company of the issuer of the Securities 
regulated by Russian Federal Service for the Financial Markets which registers the 
transfer of title to the respective Securities in accordance with Applicable Regulations; 

 

 
"Registration Date" means the day on which the transfer of Securities from the Seller 
to the Buyer or the Buyerôs Nominee is registered by the Registrar in accordance with 
Applicable Regulations; 

 

 
"Registration Fee" means the fee paid to the Registrar in order to affect the re- 

registration of Securities in the name of the Buyer or the Buyer's Nominee; 
 

 
"Registration Period" means the period for registering the transfer of the Securities 
from the Seller to the Buyer the Buyerôs Nominee.  Unless otherwise agreed and 
specified in a Confirmation, if the Registrar is in Moscow, the Registration Period will be 
as soon as practicable but not later than six Business Days from the signing of the 
related Confirmation for any Transaction; where the Registrar is located outside 
Moscow, as soon as practicable but not later than eight  Business Days from the 
signing of the related Confirmation for any Transaction; 

 

 
"Registry Confirmation" means any original confirmations, or an acceptable 
reproduction, issued by the Registrar confirming to the reasonable satisfaction of the 
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Buyer or its representative that the Securities have been registered in the name of the 
Buyer or the Buyer's Nominee; 

 

 
"Securities"  means,  for  the  purpose  of  this  Section  D,  securities  (common  or 

preferred) of a Russian company or any other company as we may determine in our 
absolute discretion from  time  to  time, that  are  the  subject of  the  Transaction as 
specified in the related Confirmation; 

 

 
"Seller" means for any Transaction, the seller of the Securities as specified in the 

related Confirmation; 
 

 
"Seller's Nominee" (where applicable) means the person designated as such in the 

Confirmation; and 
 

 
"Trade Date" means, in relation to any Transaction, the date on which the Buyer and 
the Seller orally agree upon the terms and conditions for the purchase and sale of 
Securities. 

 

 
2. General 

 

 
2.1         Subject to the terms of this Section D, the Buyer and the Seller shall be deemed to 

have  entered  into  a  binding  agreement for  the  purchase and  sale  of  Securities, 
whereby the Buyer agrees to purchase and the Seller agrees to sell the Securities, on 
the Trade Date when they orally agree on the material terms of the Transaction. 

 

 
2.2 The terms of this Section D are incorporated by reference into any Confirmation. 

 

 
2.3 In  respect  of  any  Transaction,  the  terms  of  this  Section  D,  the  Terms  and  the 

Confirmation shall together constitute a single agreement between the parties. 
 

 
2.4         In the event of any conflict between the terms of this Section D and the Terms, this 

Section shall prevail. In the event of any conflict between the terms of this Section D 
and the Confirmation, the Confirmation shall prevail. 

 

 
3. Confirmations and Transfer of Ownership 

 

 
3.1        Promptly after the Trade Date for any Transaction, we will send to you a written 

Confirmation.  In the event that you do not receive a Confirmation or there is otherwise 
a failure to exchange a Confirmation in respect of a Transaction, this will not affect the 
validity of such Transaction. 

 

 
3.2        Within two Business Days after receiving a Confirmation, you shall return to us a 

countersigned copy via e-mail to settlement@sovacapital.com or notify us in writing if 
the terms do not correctly reflect the terms of the related Transaction, in which case 
the parties shall determine the correct terms and we shall then send you a corrected 
Confirmation.   A Confirmation (or an amended Confirmation, as the case may be), 
once executed and returned by you shall be conclusive evidence of the related 
Transaction and shall supersede all prior oral agreements between the parties with 
respect thereto. 

 

 
3.3         If Securities are required to be re-registered with the Registrar in the name of the Buyer 

or the Buyer's Nominee, the ownership rights (both legal and beneficial title) to the 
Securities shall be transferred to the Buyer the Buyerôs Nominee on the Registration 
Date. 

mailto:settlement@otkritie.com
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4. Obligations of the Parties 
 

 
4.1 You shall provide to us in writing on or before the Trade Date, all the information 

necessary to facilitate our preparation of the related Confirmation. 
 

 
4.2 You shall promptly, at our request: 

 

 
(a) provide us with the signed Confirmation; and 

 

 
(b)         if the Securities are required to be re-registered with the Registrar in the name 

of the Buyer or the Buyer's Nominee, provide us with all documentation 
reasonably necessary on  your  part  to  ensure  such    re-registration of  the 
transfer of the Securities. 

 

 
4.3 We shall provide you with all documentation reasonably necessary on our part to 

ensure the re-registration of the transfer of the Securities. 
 

 
4.4 Unless otherwise agreed and specified in a Confirmation, the Seller shall: 

 

 
(a)         if Securities are required to be re-registered with the Registrar in the name of 

the Buyer or the Buyer's Nominee, ensure that such Securities are re- 
registered within the Registration Period in full conformity with the laws of the 
Russian Federation; 

 

 
(b)         notify the Buyer within two Business Days of receipt by the Seller of any notice 

or information pertaining to: 
 

 
(i) any dividends, other income or capital distributions accruing to the 

Securities; and 
 

 
(ii)  any voting rights attaching to the Securities on or after the Trade Date; 

 

 
(c)         in respect of any dividends and other income and capital distributions accruing 

to the Securities on or after the Trade Date, transfer any amount received by 
the Seller to the Buyer within five Business Days of its receipt.. 

 

 
(d)         in respect of voting rights, use its reasonable efforts to exercise any voting 

rights attached to Securities as directed in writing by the Buyer, provided that 
such exercise does not adversely affect, or conflict with, any exercise of voting 
rights by the Seller in connection with Securities held by the Seller for its own 
account or for the account of others; and 

 

 
(e) undertake  to  comply  with  all  Applicable  Regulations  in  respect  of  the 

Transaction. 
 

 
4.5 Unless otherwise agreed and specified in a Confirmation, the Buyer shall: 

 

 
(a)         Undertake to perform   all necessary and proper acts to assist the Seller in 

completing the Transaction; and 
 

 
(b) undertake  to  comply  with  all  Applicable  Regulations  in  respect  of  the 

Transaction. 
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4.6         Unless otherwise agreed and stipulated in a Confirmation, the Registration Fee and all 

related expenses incurred in connection with the re-registration of Securities in the 
name of the Buyer or the Buyer's Nominee shall be borne by the Seller. 

 

 
5. Payments 

 

 
5.1         All Transactions shall be carried out on a DVP basis unless otherwise agreed between 

the parties at the time of the Transaction. 
 

 
5.2         If the parties agree to carry out a Transaction on a FOP basis, the Buyer shall pay the 

Purchase Price within two Business Days from the day it or the Buyer's Nominee 
receives a Registry Confirmation showing that the Securities are registered in 
accordance with the provisions of Clause 4.4(a) of this Section D. 

 

 
5.3         Amounts to be paid under the terms of this Section D shall be paid by bank transfer to 

the relevant account details as set out in the Confirmation. 
 

 
6. Representations and Warranties 

 

 
6.1         In addition to the representations under Section A of these Terms, the Seller hereby 

represents and warrants to the Buyer that: 
 

 
(a) it is in compliance with all Applicable Regulations in respect of the sale of the 

Securities and may lawfully sell the Securities to the Buyer; 
 

 
(b)         it is on the Trade Date and shall, immediately prior to the registration of the 

Securities in the name of the Buyer (or the Buyer's Nominee), be entitled to sell 
all Securities, free from third party interests, encumbrances and pledges of any 
kind; 

 

 
(c)         the  Securities  are  fully  paid  for  and  there  are  no  moneys  or  liabilities 

outstanding or payable in respect of such Securities; and 
 

 
(d)         payment by the Buyer for the Securities to the Account specified by the Seller 

in the Confirmation complies with all Applicable Regulations. 
 

 
6.2         In addition to the representations under Section A of these Terms, the Buyer hereby 

represents and warrants to the Seller that: 
 

 
(a)         it is in compliance with all Applicable Regulations in respect of the purchase of 

the Securities and may lawfully purchase the Securities from the Seller; 
 

 
(b)         it has made its own independent investigation and appraisal of the Securities, 

the Company and of the risks of entering into such Transaction; and 
 

 
(c)         it has not relied on any representation or warranty of the Seller in deciding 

whether to enter into the Transaction (other than those set out in Section A of 
these Terms and the terms of this Section D); 

 

 
6.3         The representations contained herein shall be deemed to be repeated by each party 

(as the case may be) on each date on which a Transaction of the Securities subject to 
the terms of this Section D is entered into. 
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7. Termination of Transactions 
 

 
7.1         If the Securities that are required to be re-registered with the Registrar in the name of 

the Buyer or the Buyer's Nominee have not been re-registered in accordance with 
Clause 4.4(a) of this Section D within 30 calendar days after the Registration Period 
ends, the Buyer shall have the right at any time thereafter to terminate the Transaction 
upon written notice to the Seller (and such termination shall be effective on the date 
notice is given by the Buyer to the Seller). 

 

 
7.2         If the Buyer exercises its right to terminate the Transaction in accordance with this 

Clause 7, the Seller shall return to the Buyer any amount paid (if already paid) no later 
than two Business Days after receipt of notice of such termination. 

 

 
7.3     In the event that the Seller has not received the Purchase Price by the end of the 

Business Day after the day on which payment is due, the Seller may at any time 
thereafter terminate the Transaction by written notice to the Buyer.  Such termination 
shall become effective on the second Business Day after its receipt by the Buyer or by 
the Buyerôs Nominee.  Upon receipt of the Transaction termination notice, the Buyer 
shall take all such action as the Seller may reasonably request for the purpose of the re-
registering the Securities in the Seller's (or the Seller's Nominee's) name as soon as 
reasonably practicable. 

 

 
7.4         Termination shall be without prejudice to any right to damages or other accrued rights 

or existing commitments of either party including for the avoidance of doubt rights 
under Clause 5 of this Section D. 
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SECTION E: CUSTODY TERMS 
 
 
This Section outlines the terms under which your Custody Assets will be held, as applicable. 

 

 
1. Definitions and Interpretation 

 

 
1.1 In this Section E, the following capitalised terms shall have the following meaning: 

 

 
(a)         "Custodian" means SCL or such other custodian that may be selected by 

SCL from time to time (provided at all times that such selection is in 
accordance with the FCA Rules) which will provide the Custody Services to 
you under this Section E and as notified to you in writing, whether in a 
Confirmation or otherwise; 

 

 
(b)         "Custody Account" means the securities custodial account to be opened with 

the Custodian by you pursuant to this Section E; and 
 

 
(c)         "Custody Services" means any custody services in respect of Securities to be 

provided or currently provided, as the case may be, by the Custodian. 
 

 
"Securities", for the purposes of this Section E, including without limitation, shares, 
stocks, warrants, options, convertible bonds and notes of any description whatsoever 
and whosesoever issued, quoted, dealt in or located. 

 

 
"Security" means the security created by or pursuant to this Section E. 

 

 
2. Effect of this Section E 

 

 
2.1         Subject to Clause 10 of Section C (Exchange Traded Derivatives), this Section E 

relates to Custody Services and to Accounts to which Client Money and Asset Rules 
are applied. 

 

 
3. Account Opening 

 

 
A Custody Account may be opened with the Custodian by you in your sole name. All 
Securities accepted by the Custodian will be deposited in the Custody Account for your 
account. 

 

 
4. Custodianôs Powers 

 

 
4.1         You hereby authorise the Custodian to do, and to irrevocably consent to, any and all of 

the powers listed at Clauses 4.2 to 4.10 below. 
 

 
4.2 To collect all income becoming due and payable on any Securities in the Custody 

Account. 
 

 
4.3 To surrender for payment maturing Securities and those called for redemption. 

 

 
4.4         To exchange Securities in temporary form for like Securities in definitive form; to 

exchange stock certificates if the par value of any shares is changed; to exchange, 
deliver, transfer or register other Securities of the same type, class and denomination 
in lieu of the Securities deposited in the Custody Account by you; and to exchange 
Securities of companies to conform with changes in their corporate names. Without 
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prejudice to the foregoing, the Custodian shall have the right to return to you Securities 
bearing serial numbers or other identification marks that differ from the Securities 
deposited by you with, or otherwise held by, the Custodian under this Section E, 
provided that the Securities so returned are otherwise identical in value or nature. 

 

 
4.5         To exercise any discretion without any liability to you as regards any action that may in 

the Custodianôs sole opinion seem to be advisable or expedient in your interest if it is 
not possible to obtain your instructions or if, in the Custodianôs sole opinion, it would 
involve undue delay or expense to obtain such instructions. 

 

 
4.6         To do all things with regard to the registration, sale, purchase and disposal of proceeds 

of, and the dealing with any rights or bonus accruing in respect of the Securities in 
relation to which you may from time to time instruct us. 

 

 
4.7         To sign for you, and in your name and on your behalf, any declarations, affidavits and 

certificates of ownership which are now or may hereafter be required with respect to all 
dividends or other income on the Securities held or received by the Custodian in the 
Custody Account from time to time. 

 

 
4.8         To  disclose  the  identity  and/or  any  other  particulars  of  the  Custody  Account  to 

companies of which you may be stockholder(s) or shareholder(s) from time to time or 
to their agents, upon request, or to any other lawful authorities as required under 
Applicable Regulations without your further consent. 

 

 
4.9         To withhold and/or make payment on your behalf of any taxes or duties payable on or 

in respect of the Securities held by the Custodian in the Custody Account from time to 
time. 

 

 
4.10       As the Custodian may receive and administer dividends, bonus issues, rights issues or 

notices or any other communication directed to you in the Custodianôs care, the 
Custodian is authorised to accept and open all post addressed to you. 

 

 
5. Acquisitions and Disposals of Securities 

 

 
The Custodian is not under any duty to supervise the investment of, or to advise or 
make any recommendations to you with respect to the sale or other disposition of the 
Securities at any time held by the Custodian in the Custody Account, or to advise or 
recommend the purchase of the Securities at any time. 

 

 
6. Registration of Securities 

 

 
The Custodian may, where it considers appropriate, arrange for Custody Assets to be 
held overseas (including with a third party in a state that is not an EEA member state 
and where such state does not regulate the holding and safekeeping of financial 
instruments for the account of another person).  In such case, the Custody Assets will 
be subject to the laws of that non-EEA member state and your rights (or, where you are 
acting as agent on behalf of an Underlying Principal, the rights of your Underlying 
Principal) relating to those Custody Assets may be different from rights relating to 
Custody Assets subject to the settlement, legal and regulatory requirements of 
Applicable Regulations. 

 

 
7. Pooling 

 

 
We shall identify record and hold all Custody Assets separately from any of our own 
investments and other assets, and in such a manner that the identity and location of 
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Custody Assets can be identified at any time. Any part of such Custody Assets may be 
pooled with investments and assets of the same description of SCL's other clients and 
accordingly you  (or,  where  you  are  acting  as  agent  on  behalf  of  an  Underlying 
Principal, your Underlying Principal) shall not have the right to any specific documents 
of title or certificates or other evidence of title which evidence title to any such 
investments, but will instead be entitled, subject to any Applicable Regulations and to 
the provisions set out herein, to an amount of investments of any issue that is of the 
same description and in the same amount or, if any Event of Default occurs, a cash 
payment which is equivalent to the amount of investments credited to the Custody 
Account. 

 

 
8. Holding of Securities 

 

 
8.1         The Custodian may hold Assets for any or all of its clients (including you) with sub- 

custodians. Such assets may in the Custodian's discretion be held in a single account 
that is identified as belonging to SCL's clients and the Custodian will identify in its 
books and records that part of the assets held by a sub-custodian as is held for you. 
You should note that the broad effect of this is that in the event of an irreconcilable 
shortfall following the default of any sub-custodian, you (or, where you are acting as 
agent on behalf of an Underlying Principal, your Underlying Principal) may share in that 
shortfall proportionately with SCL's other clients. 

 

 
8.2         Subject to SCL's consent, the Custodian may hold the Custody Assets in accordance 

with your specific written instructions (if any).  If you do give SCL such specific written 
instructions which SCL accepts, then, save for SCL's regulatory obligations in respect of 
the Custody Assets, SCL will not be responsible for Losses suffered as a result of 
following such instructions. 

 

 
8.3         SCL may register or arrange the registration of the Custody Assets in any name 

permitted by Applicable Regulations.  In particular, but without limitation, the Custody 
Assets may be registered in your name (or, where you are acting as agent on behalf of 
an Underlying Principal, in the name of your Underlying Principal) or in the name of a 
nominee company controlled by SCL, any of its Affiliates, a recognised or designated 
investment exchange or a Custodian.  If any Custody Asset is subject to the law or 
market practice of a jurisdiction outside the United Kingdom and SCL believes that it is 
(a) in your best interests (or, where you are acting as agent on behalf of an Underlying 
Principal, the best interests of your Underlying Principal) to register or record it in that 
way; or (b) it is not feasible to do otherwise because of the nature of the applicable law 
or market practice, the Custody Assets may be registered or recorded in the name of 
SCL or any other party. 

 

 
8.4         To facilitate negotiations, the sale and collection of dividends, interest or any other 

moneys or for any other cause whatsoever, any Securities, documents or personal 
property may be lodged by the Custodian with any other financial institution(s) or any 
other Securities clearing and/or settlement institutions (including without limitation the 
central depository in any Market) in any part of the world ("sub-custodians") as the 
Custodian may select at its sole discretion upon such sub-custodian's customary terms 
and conditions or otherwise approved by the Custodian and that such terms and 
conditions shall be binding on you. 

 

 
8.5         Any and all Custody Assets, whether held by the Custodian or lodged with any of its 

sub-custodians are held at your sole risk in every aspect and, in particular, as regards 
any laws, acts, decrees, regulations, edicts, executive orders or other mandates, acts 
or acts of warfare, hostilities or warlike operations (whether war be declared or not), 
seizure, confiscation destruction or impairment of property, promulgated or done by 
any government, whether de jure or de facto, or by any military, municipal, civil or local 
authority or any other causes beyond the Custodianôs control. 
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9. Taxes 
 

 
The Custodian shall be under no responsibility or liability for any deductions from any 
funds received by the Custodian as dividends, interests or proceeds of sale of Assets 
deposited in the Custody Account in respect of taxes, levies or otherwise or for any 
confiscation or other consequences to the said Securities, dividends, interests, 
proceeds or any portion thereof, at any time arising from such laws, regulations, 
decrees, edicts, executive orders or other mandates as may be issued by any 
government, whether de jure or de facto or by any military, naval, municipal, civil or 
local authority and which in the Custodianôs opinion might or could affect the same. 
With respect to any items held by any of its sub-custodians, the Custodian may at any 
time discharge its liability thereon by instructing such sub-custodians to hold at your 
direct disposal any such Securities, documents, personal property, proceeds, 
unremitted dividends, interest or other moneys. 

 

 
10. Instructions 

 

 
10.1       Without prejudice to Clause 4.5 above, disposition of Securities and Cash shall be 

made by the Custodian only upon instructions given by you in accordance with the 
Terms. 

 

 
10.1       The Custodian shall not be obliged to exercise any rights to attend, speak or vote at 

any  meeting  of  the  shareholders  of  the  companies  of  which  you  may  be  a 
stockholder(s) or shareholder(s) by virtue of the holding of Securities which are 
deposited in the Custody Account unless it has received written instructions from you at 
least 10 Business Days in advance of such meeting in respect of securities traded on 
Russian exchanges or 5 Business Days in respect of all other Securities. 

 

 
10.2       You are  responsible for  providing instructions in  accordance with  the  Terms with 

respect to the exercise of rights and performance of all corporate actions which may be 
exercisable in relation to any Custody Assets held or that were held in the Account, 
including without limitation the right to vote, tender, exchange, endorse, transfer, or 
deliver any investments in the Account to participate in or consent to any class action, 
distribution, plan of reorganisation, creditors committee, merger, combination, 
consolidation, liquidation, underwriting, or similar plan with reference to such 
investments. In the absence of an instruction from you, given in accordance with the 
Terms, we will refrain from exercising such rights or performing any such actions. 

 

 
10.3       We shall on receipt of any notice or documentation relating to the Custody Assets, use 

our reasonable efforts to forward the same to you or deal with the same in accordance 
with the instructions given by you from time to time. 

 

 
11. Dividends, Interest and other Entitlements 

 

 
We are authorised to withdraw investments sold or otherwise disposed of, and to credit 
the Account with the proceeds thereof, or make such other disposition thereof as you 
may direct. We are authorised to receive all income and other payments which may 
become due on your investments, to surrender for payment maturing obligations and 
those called for redemption and to exchange certificates in temporary form for like 
certificates in definitive form, or, if the par value of any shares is changed, to effect the 
exchange for new certificates. When we hold on your behalf bonds or preferred stocks 
which are callable in part by the issuer, such investments shall be subject to a pro rata 
allocation. We shall withdraw such investments from any depository prior to the first 
date on which such investments may be called. 
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12. Custody Statements 
 

 
We will provide you with information relating to the safe custody of your Custody 
Assets which the Custodian holds on your behalf in a Custody Account by sending you 
periodic custody statements. Unless otherwise agreed, these will be sent to you daily. 

 

 
13. Payments 

 

 
You acknowledge that the Custodianôs sole responsibility with regard to the proceeds 
of any disposition of Securities pursuant to your instructions is to receive payment by 
way of cheque, bank draft or any other appropriate form of such proceeds from the 
purchaser of the relevant Securities (or its agent) provided that the Custodian will not 
be liable to pay to you any such proceeds of disposition or be liable to you in any other 
way if any such payment is not honoured by the banker upon whom that payment is 
drawn or is otherwise not good and valid payment by that purchaser (or its agent). You 
further acknowledge that the Custodian may make delivery of the relevant Securities 
contemporaneously with the receipt of such payment or purported payment in any 
case. 

 

 
14. Fees 

 

 
You will pay the Custodian for its services a fee as notified to you by us from time to 
time and, in the event that the Custodian is not otherwise paid its fee, the Custodian is 
authorised and empowered to charge the Custody Account with the amount due to it. In 
addition, all reasonable expenses (including legal and out of pocket expenses) incurred 
by the Custodian, its agents or its sub-custodian in connection with the opening, 
operation, and the preservation and enforcement of its rights under the Custody 
Account may be charged to the Custody Account. 

 

 
15. Liability and Indemnity 

 

 
15.1       Neither the Custodian nor its Affiliates nor their directors, officers, employees or agents 

will be liable for any direct or indirect losses, damages, costs or expenses incurred or 
suffered by you in respect of the Custody Account whatsoever unless arising directly 
from our or their respective gross negligence or fraud. In no circumstances shall we 
have any liability for consequential or special damages. 

 

 
15.2       You unconditionally and irrevocably undertake (jointly and severally where the Custody 

Account is in joint names) as a continuing obligation to keep the Custodian and its 
Affiliates, their agents, employees and sub-custodians (the "Indemnified Parties") fully 
indemnified from and against all expenses, loss, damage, costs, claims, demands, 
actions, proceedings or other liabilities whatsoever which the Indemnified Parties may 
incur or suffer in connection with the Custody Account except to the extent that the 
same arises from the fraud or gross negligence of the Indemnified Parties. 

 

 
16. Security 

 

 
16.1 Security Interest 

 

 
As continuing security for the payment and discharge of all Obligations to us, you 
hereby charge to us by way of first fixed charge and assign by way of security with full 
title guarantee and free from any adverse interest or encumbrance whatsoever: 



53 ToB B (5.0) 

  

 

(a)         all of your rights, title and interest in or in respect of the Custody Assets and 

other Assets constituted by credits standing from time to time to any Custody 
Account; 

 

 
(b)         all other Assets and all rights, Cash (including, without limitation, dividends) 

and property whatsoever which may from time to time be derived from, accrue 
on or be offered in respect of any Assets referred to in Clause 16.1(a) above, 
whether by way of corporate action or otherwise howsoever; 

 

 
(c)         all rights of yours arising in respect of any Assets referred to in Clauses 16.1 

(a) to (b) above, including, without limitation, any rights against any custodian, 
banker or other person; 

 

 
(d)         all rights of yours under this Section E and the Terms (including those existing 

after any netting or set off of amounts owed pursuant to the Terms) including, 
without limitation, all rights of yours to the delivery of Equivalent Assets; and 

 

 
(e)         all sums of Cash held by us or any of our Affiliates for you or on your behalf, 

the benefit of all Accounts in which any such Cash may from time to time be 
held and all of your rights, title and interest under any trust relating to such 
Cash  or  to  such  Accounts  as  aforesaid,  but,  in  each  case,  so  that  the 
covenants implied by the Law of Property (Miscellaneous Provisions) Act 1994 
in the charges contained in or created pursuant to this Section E are construed 
with the omission of (i) the words "other than any charges, encumbrances or 
rights which that person does not and could not reasonably be expected to 
know about" in section 3(1) of that Act; and (ii) section 6(2) of that Act. 

 

 
16.2 Withdrawals 

 

 
(a)         You may request us (either orally, in writing or by electronic transmission and 

either expressly or impliedly) to deliver Cash and/or Custody Assets from an 
Account to a third party.  Such request is subject to the provisions of the 
Security and this Section E.  If we permit delivery of such Cash and/or Custody 
Assets from an Account to a third party then, on the relevant delivery being 
made,  the  relevant  Cash  and/or  Custody  Assets  shall  be  automatically 
released from the Security. 

 

 
(b)         Permitting any withdrawal of Custody Assets and/or Cash from an Account, or 

a  series  of  such  withdrawals,  will  not  commit  us  to  permit  any  other 
withdrawals from your Accounts. 

 

 
16.3 Supplemental Provisions Relating to the Security 

 

 
(a)         Continuing Security.    The  Security is  continuing  and  will  extend  to  the 

ultimate balance of all the Obligations, regardless of any intermediate payment 
or discharge in whole or in part. 

 

 
(b)         Security  Unaffected.  The  Security  is  in  addition  to  any  other  security, 

guarantee or indemnity now or subsequently held by us in respect of the 
Obligations and the Security is not in any way prejudiced by any other such 
security, guarantee or indemnity. We may at any time and without reference to 
you give up, deal with, vary, exchange or abstain from perfecting or enforcing 
any other such security, guarantee or indemnity at any time and discharge any 
party thereto, and realise the same as we think fit without in any way affecting 
or prejudicing the Obligations or the Security.   You acknowledge that the 
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Security shall not in any way be affected by the level of Margin required 
pursuant to the Terms. 

 

 
(c)         Further Assurance. For the purpose of perfecting or enforcing the Security, if 

we so request at any time or times you will promptly execute and sign all such 
transfers, assignments, powers of attorney, further assurances or other 
documents and do all such other acts and things as may reasonably be 
required to realise the Security or vest any of it in us or to our order or to a 
purchaser or transferee or to perfect or preserve our rights and interests and 
the rights and interests of our Affiliates in respect of the Security (including, 
without limitation, the institution and conduct of legal proceedings) or for the 
exercise by us of all or any of the powers, authorities and discretions conferred 
on us by this Section E or the Terms.   You hereby by way of Security 
irrevocably appoints us as your attorney to execute any such transfers, 
assignments, powers of attorney, further assurances or other documents and 
do all such other acts and things as aforesaid for the purpose of perfecting or 
enforcing the Security, or attempting to do so.  You hereby ratify and confirm 
and agree to ratify and confirm the exercise or purported exercise by us of the 
power of attorney. 

 

 
(d)         Law of Property Act. Section 93 (restriction of right of consolidation) and 

section 103 (restriction of right of sale) of the Law of Property Act 1925 do not 
apply to this Section E. The Obligations shall be deemed to arise for the 
purposes of: (i) section 101 of the Law of Property Act 1925, (ii) the statutory 
power of sale and of appointing a receiver which are conferred on us under 
that Act (as varied or extended by this Section E) and (iii) all other powers, 
immediately after execution of this Section E. 

 

 
(e)         Avoidance  of  Payments.  If  we  reasonably  determine  that  any  payment 

received  or  recovered  by  us  may  be  avoided  or  invalidated  after  the 
Obligations have been discharged in full, and after any facility which might give 
rise to such Obligations has been terminated, this Section E (and the Security) 
shall remain in full force and effect and we shall not be obliged to release any 
Cash or Assets charged under the Security until the expiry of such period as 
we shall reasonably determine. 

 

 
(f)          No Release. No payment which may be avoided or adjusted under any law, 

including any enactment relating to bankruptcy or insolvency, and no release, 
settlement or discharge given or made by us on the faith of any such 
assurance, security or payment, shall prejudice or affect our right to recover 
the Obligations from you or to enforce the Security to the full extent of the 
Obligations. 

 

 
(g)         Negative Pledge. You shall not create or have outstanding any mortgage, 

pledge, lien, hypothecation, security interest or other charge or encumbrance, 
or any other agreement or arrangement having the same economic effect, over 
or in respect of the present or future Assets subject to the Security (other than 
for any Security created under this Section E). 

 

 
(h)         Continuation of Accounts. At any time following (i) the receipt by us of notice 

(either actual or otherwise) of any subsequent security interest affecting any 
assets subject to the Security or (ii) the occurrence of an Event of Default, we 
may open a new Account in your name (whether or not we permit any existing 
Account to continue).   If we do not open such a new Account, we will 
nevertheless be treated as if we had done so at the time, as the case may be, 
when the notice was received or deemed to have been received of the 
subsequent security interest or at the time of the Event of Default.  No Assets 




